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the offence was committed in order to prove a claim resulting from a legal relation- 
ship or a documented factual situation, the penalty imposed shall be reduced by half. 


4 Türk Ceza Kanunu (source: https://www.mevzuat.gov.tr/MevzuatMetin/1.5.5237.pdf 
[access: 1.12.2022]), hereinafter referred to as T.p.c. 

1 Pursuant to Art. 198 sec. 1 of the T.p.c., shares, bearer bonds, registered bonds and cou- 
pons issued by the government and bills of exchange in legal circulation and issued by authorized 
institutions have the legal force of money. 

42 The list of penalties is included in Art. 45 sec. 1 of the T.p.c. This provision mentions the 
penalty of imprisonment (sensu largo) and fine. 

3 Pursuant to Art. 52 sec. 1 of the T.p.c.,a court fine consists in the payment by the convicted 
person to the State Treasury of an amount calculated as the product of the total number of rates 
(not less than five and not more than seven hundred and thirty) and an amount determined as 
the amount of a single rate. The amount of one rate is determined taking into account the eco- 
nomic and personal circumstances of the convicted person. It may not be lower than twenty or 
exceed one hundred Turkish liras (Art. 52 sec. 2 of the T.p.c.) 

‘4 Variants of imprisonment are listed in Art. 46 sec. 1 letters a-c of the T.p.c. It refers to: 
aggravated life imprisonment (letter a); life imprisonment (letter b) and a term imprisonment 
(letter c). Analysing the last of the above - because it constitutes a sanction under the statutory 
threat - its dimension ranges from one month to twenty years (Art. 49 sec. 1 of the T.p.c.). Specific 
provisions may affect both the lower and upper limits of sanctions differently. 
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The second of the distinguished categories groups behaviours consisting in cir- 
culating counterfeits of money or securities. What requires our comment is Art. 
197 sec. 1 sentence 2 T.p.c. On its basis, the responsibility will be borne by whoever 
brings into the territory of the country or puts into circulation counterfeit or pro- 
cessed money that remains in circulation as a legal tender in the country or abroad. 
In this case, the perpetrator faces a fine of up to twenty thousand and imprisonment 
for a term of two to twelve years. 

Under the third category, we can find fencing of monetary tokens or their sur- 
rogates. Pursuant to Art. 197 sec. 1 sentence 3 of the T.p.c., criminal liability shall 
be borne by the perpetrator who transports counterfeited or altered money that is 
in circulation in the country or abroad as legal tender, or protects its condition from 
deterioration. Committing an act with such a structure of elements involves the 
threat of a fine of up to ten thousand and imprisonment for a term of to twelve years. 

The last category includes the implementation of preparation for counterfeiting. 
Whoever produces, imports, sells, transfers, purchases, accepts or retains tools or 
materials used to produce money or securities without permission, falls within the 
scope of Art. 200 of the T.p.c. The commission of the act involves liability under pen- 
alty of a fine and imprisonment of not less than one year and not exceeding four years. 

It is also necessary to mention the institution of active repentance. The Turkish 
legal system provides for two variations thereof. The consequence of their application 
is the same — the perpetrator is not punishable — but the scope of entities that benefit 
from them is different. In accordance with Art. 201 sec. 1 of the T.p.c., whoever in 
producing, placing on the market, transporting, storing or accepting counterfeit or 
processed money, before they are released into circulation and obtaining informa- 
tion about this fact by the competent authorities, will disclose to the law enforcement 
authority information about the accomplices or the place oftheir concealment, insofar 
as the information lead to their detention and seizure of counterfeits, will not be held 
liable. Whereas, in accordance with Art. 201 sec. 2 ofthe T.p.c., whoever in producing, 
importing, selling, transferring, acquiring, accepting or storing tools and materials 
used to counterfeit money or securities, shall disclose to the law enforcement authority 
information regarding the accomplices and the place where the tools and materials are 
produced or stored, insofar as these disclosures lead to their detention and seizure of 
materials, and were not known to the authority, is not liable to prosecution. 


3. Summary 
Comparative legal analysis allows for the formulation of several conclusions. The 


similarity of the regulations constituting the source of the reconstruction of the 
norms regarding the basis of criminal liability for counterfeiting and other behav- 
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iours related to the imitation of money or its surrogate is noticeable. This comment 
concerns countries closely related to each other and identical from the point of view 
of their legal culture. 

Taking into account the implemented causative action, the scope of criminal law 
protection in individual countries ofthe European continent varies. In this context, 
it is possible to distinguish between countries that penalise: 

1. Five behaviours, i.e. counterfeiting, removal ofthe sign of redemption, putting 
into circulation, behaviours enabling/preceding putting into circulation, prepara- 
tion — Slovenia. 

2. Four behaviours, i.e. counterfeiting, putting into circulation, behaviours ena- 
bling/preceding putting into circulation, preparation - Slovakia, Latvia, Italy, San 
Marino, the Netherlands, Monaco, Spain, Portugal, Germany, Austria, Switzerland, 
Liechtenstein, Norway, Finland, Estonia, Brcko District, Kosovo, Serbia, Montene- 
gro, Romania, Bulgaria, North Macedonia, Greece, Cyprus, Malta, Turkey. 

3. Three behaviours, i.e. counterfeiting, putting into circulation, behaviour ena- 
bling/preceding putting imitation into circulation — Belarus, Russia, Lithuania, Den- 
mark, Sweden, Bosnia and Herzegovina; i.e. counterfeiting, putting into circulation, 
preparation - Hungary, Andorra, Croatia, Albania. 

4. Two behaviours, i.e. counterfeiting and putting into circulation — Belgium, 
Luxembourg, Iceland, Moldova; i.e. counterfeiting and behaviours enabling/preced- 
ing the release of imitations into circulation — Ukraine. 

In addition, a distinction can be made taking into account the object of the 
executive activity. Comments in this regard will be made in two ways. Firstly, given 
the type of carrier of the legal good targeted by the causal attack. In the second case, 
the differentiating element will be the nature of the object of direct action. 

Referring to the first of the distinctions, we should note that it is based on the 
scope of criminal law protection awarded to the objects of the enforcement activ- 
ity in individual countries. Two categories of countries can be distinguished. The 
first includes those in which only money is protected (the Netherlands, France, 
Norway, Sweden, Cyprus). The second category includes these countries where the 
content of the provision refers to both money and other legal tenders (the Czech 
Republic, Slovakia, Hungary, Ukraine, Belarus, Russia, Lithuania, Italy, San Marino, 
Belgium, Luxembourg, Andorra, Spain, Portugal, Germany, Austria, Switzerland, 
Liechtenstein, Denmark, Iceland, Estonia, Slovenia, Croatia, Bosnia and Herzego- 
vina, Brčko District, Kosovo, Serbia, Montenegro, Romania, Moldova, Bulgaria, 
North Macedonia, Albania, Greece, Malta and Turkey). This does not necessar- 
ily mean ensuring the same criminal law protection from the point of view of its 
intensity. It happens that attacks, the object of which are other legal tenders, are 
more leniently penalized than the same behaviours directed against fiat money 
(e.g. Germany, Austria). 
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Speaking of the latter, there is a consensus in Europe on the need to ensure the 
same protection by means provided for by criminal law against attacks on domestic 
money and its surrogates as well as foreign means. This is the dominant view. The 
only exception can be found in the legislation of Cyprus, where the preferred uni- 
formity was abandoned. Of course, the priority in this case was given to domestic 
legal tender. 

When modeling the basics of criminal liability for money counterfeiting, it is 
worth paying attention to the distinction in the subjective side of types. It is worth 
pointing out two categories of countries. The first includes those countries that 
recognize counterfeiting as a deliberate offence, but not in its directional form 
(Ukraine, Belarus, Lithuania, Latvia, Italy, San Marino, Belgium, Luxembourg, 
France, Monaco, Spain, Sweden, Romania, Bulgaria, Albania, Cyprus and Turkey). 
The second group of countries includes those that qualify money counterfeiting as 
atype with directional provenance (the Czech Republic, Slovakia, Hungary, Russia, 
the Netherlands, Andorra, Portugal, Germany, Austria, Switzerland, Liechtenstein, 
Denmark, Iceland, Norway, Finland, Slovenia, Croatia, Bosnia and Herzegovina, 
Brćko District, Kosovo, Serbia, Montenegro, North Macedonia, Greece and Malta). 
The Moldovan approach is peculiar in this respect, i.e. a legislator who, in respect of 
counterfeiting of other legal tenders, creates a directional type when the counterfeit 
is devoid of the characteristic corresponding to dolus directus coloratus. 

Most of the examined legal systems feature aggravated types of counterfeiting. 
The constituent elements that modify individual prohibited acts in terms of increas- 
ing the quantum of their lawlessness include: 

1. Circumstances individualizing the type from the point of view of the subject 
of the crime: 

a) member of an organized criminal/dangerous group - the Czech Republic, 
Slovakia, Hungary, Ukraine, Belarus, Russia, Latvia, Andorra, Germany, 
Liechtenstein, Monaco, Moldova, 

b) public official or employee - Moldova. 

2. Scale and nature of the causative action: 

a) the scale of the act: 

- significant size/scale - the Czech Republic, Slovakia, Hungary, Finland, 

- large scale of the act - Slovakia, Ukraine, Russia, Latvia, Estonia, 
Slovenia, 

- particularly large scale / particularly serious character - Slovakia, Ukra- 
ine, Belarus, Denmark, Norway, Moldova, 

- great scale of the act - the Czech Republic, 

- a particularly large or larger amount of money - Hungary, 

- commercial scale - Hungary, 

b) seriousness — Sweden, 
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c) activity in the territory of several countries - the Czech Republic, 

d) repeated offence / systematic approach of the offender - Ukraine, Belarus, 
Finland, Estonia, 

e) permanent profession / professional character - Andorra, 

f) in connection with the profession - the Czech Republic. 


. Number of counterfeits or their nominal value - Kosovo: 


a) which is sufficient to destabilize the economic system - Andorra, 

b) particularly large / large number of imitations — Moldova, Lithuania, 
Slovenia, 

c) large value of counterfeit — Lithuania, 

d) exceeding the specified nominal value of the counterfeit — Austria, Switzer- 
land, Liechtenstein, Kosovo, Serbia, Montenegro. 


. The consequence of the prohibited act: 


a) drop in prices of currency or government bonds - Italy, 

b) threat to the amount of debt installments on the domestic or foreign market 
— Italy, 

c) disturbance of the countrys economy — Bosnia and Herzegovina, North 
Macedonia. 


. Property benefit and its size - Brčko District, Serbia, Montenegro. 
. Specific motivation of the perpetrator — Slovakia: 


a) the objective of obtaining benefits — Brćko District, 
b) the objective of obtaining a property benefit - Germany, Leichtenstein. 


A significant number of the legal systems of individual countries have found 


some acts to be characterized by lower quantum of lawlessness. This means that it 
is necessary to determine the circumstances mitigating the behaviour of the perpe- 
trator. These include: 


1. The object of the executive action: 


a) money that has not yet obtained the status of a legal tender — Italy, 
b) money that has lost its legal tender status — Belgium, France, 
c) money with a reduced nominal value - Italy, Iceland. 


2. Minor case — Germany, Switzerland, Sweden, Greece. 
3. Method of carrying out the causative action, i.e. bringing about a reduction in 


the nominal value of money - Italy. 


4. A small amount and/or value ofthe counterfeit currency, the benefit obtained 


or the damage caused — Finland, Kosovo. 


5. Specific motivation of the offender: 


a) in order to prove a claim arising from a legal relationship or a documented 
factual situation - Turkey, 

b) good faith - Kosovo, Malta, Iceland, 

c) acceptance of counterfeit money as authentic - Switzerland. 
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On the other hand, the legislation of Italy, San Marino, Luxembourg, France, 
Monaco, Germany, Austria, Liechtenstein, Sweden, Bulgaria, Greece and Turkey 
provides for a special arrangement to refrain from punishing the perpetrator. We 
are talking about an institution of active repentance provided for the perpetrators 
of the types of prohibited acts in question. 

Summing up the considerations in this part of the work, it is worth trying to 
formulate a few preliminary conclusions. Against the presented background, the 
Polish regulations contained in gremio in Art. 310 of the Polish Penal Code do not 
constitute original criminal law solutions. In the domestic normative constructions, 
we can find some similarities to analogous institutions provided for in the Germanic 
legal system. This is particularly clear in the elementary attachment to the level of 
manufactured imitation, which is to determine responsibility for counterfeiting, 
and in the relatively severe sanctions for committing the title offences. There is 
also a solution close to many countries regarding the obligatory adjudgment of the 
forfeiture of items. The national solution fits into the widest possible scope of crimi- 
nalizing the activities of the perpetrators, which are directed against the regularity 
of trading money and its surrogates. 

The results of the analyses confirm the adopted de lege ferenda postulates. They 
will concern the need for legislative modifications of the regulations included in 
the framework of Chapter XXXVII of the Polish Penal Code. In particular, we are 
talking about changes in the scope of the statutory threat of sanctions. It is worth 
emphasizing the fundamental doubts about the inspiration for special constructs 
of not punishing the perpetrator. Such solutions, which occur in individual coun- 
tries, are striking examples of casuistry. Therefore, the general regulation of active 
repentance (effective and ineffective) provided for in Art. 15 $ 1 and 2 of the p.c., 
appears to be adequate and sufficient.** I will come back to these issues, as part of 
the summary of all the ongoing considerations. 


“5 M. Błotnicki, Problems of voluntariness on the grounds of active regret — selected issues 
against the background of liability for counterfeit money, „Prawnik, 2022, vol. 57(3), pp. 12-16. 


CHAPTER II 


Statutory Elements of a Prohibited Act Pursuant 
to Art. 310 § 1 of the Polish Penal Code 


1. Introductory remarks 


An analysis of the type of counterfeiting, alteration or removal of a sign of redemp- 
tion from money or a monetary token established as a legal tender, but not put 
into circulation, will be carried out to the extent necessary to present the differ- 
ences occurring in Poland compared to the European model. The argument was 
conducted in accordance with the system of constituent elements prevailing in the 
doctrine. It covers statutory characteristics of human behaviour, the occurrence of 
which determines its classification as a criminal offence.*” This will be a structural 


6 M. Mozgawa, [in:] M. Mozgawa (red.), Kodeks karny. Updated comment, LEX/el art. 1, teza 
3; A. Grzeskowiak, [in:] A. Grzeskowiak, K. Wiak (red.), Kodeks karny. Komentarz, Warszawa 2021, 
pp. 21-40; M. Krölikowski, M. Gateski, [in:] M. Krölikowski, R. Zawtocki (red.), Kodeks karny. 
Część ogólna. Komentarz do artykułów 1-116, Warszawa 2021, p. 98 et seq.; J. Giezek, [in:] J. Giezek 
(red.), Kodeks karny. Część ogólna. Komentarz, Warszawa 2021, pp. 31-32; J. Lachowski, [in:] 
V. Konarska-Wrzosek (red.), Kodeks karny. Komentarz, Warszawa 2020, pp. 37-40; Ł. Pohl, [in:] 
R.A. Stefański (red.), Kodeks karny. Komentarz, Warszawa 2018, pp. 38-46; A. Zoll, [in:] W. Wróbel, 
A. Zoll (red.), Kodeks karny. Część ogólna. Tom I. Część I, Komentarz do art. 1-52, Warszawa 
2016, pp. 30-41; A. Wąsek, M. Kulik, [in:] M. Filar (red.), Kodeks karny. Komentarz, Warszawa 
2016, pp. 35-36; T. Bojarski, [in:] T. Bojarski (red.), Kodeks karny. Komentarz, LEX/el art. 1 teza 
2; A. Marek, Kodeks karny. Komentarz, Warszawa 2010, pp. 17-24; B. Kunicka-Michalska, Zasady 
odpowiedzialności karnej. Komentarz do art. 1-7 Kodeksu karnego, Warszawa 2006, pp. 65-76; 
A. Wąsek, [in:] O. Górniok et al., Kodeks karny. Komentarz, Gdańsk 2005, p. 796; J. Piórkowska- 
-Flieger, Skutek czynu zabronionego w polskim prawie karnym, Lublin 2019, pp. 61-62; Sz. Tarapata, 
Dobro prawne w strukturze przestępstwa. Analiza teoretyczna i dogmatyczna, Warszawa 2016, 
pp. 224-262; P. Kardas, O relacjach między strukturą przestępstwa a dekodowanymi z przepisów 
prawa karnego strukturami normatywnymi, „CzPKiNP” 2012, vol. 4, pp. 5-63; P. Konieczniak, 
Czyn jako podstawa odpowiedzialności w prawie karnym, Kraków 2002, pp. 232-243; A. Gubiński, 
Zasady prawa karnego, Warszawa 1996, p. 45; R. Dębski, Pozaustawowe znamiona przestępstwa. 
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division, corresponding to the classic “quadriga” - taking into account the character 
of: the objective, the objective side, the subject and the subjective side. The selection 
was dictated by its applicability in the practice of applying the law” and its almost 
universal** recognition in theoretical and dogmatic considerations.*” Moreover, its 
use makes it possible to clearly cover issues related to the type of offence. 


O ustawowym charakterze norm prawa karnego i znamionach typu czynu zabronionego nie okre- 
ślonych w ustawie, Łódź 1995, p. 76 et seq.; K. Buchała, Prawo karne materialne, Warszawa 1980, 
p. 196; W. Świda, Prawo karne, Warszawa 1989, p. 117; idem, [in:] O. Chybiński, W. Gutekunst, 
W. Świda (red.), Prawo karne. Część szczególna, Wrocław — Warszawa 1980, p. 15; A. Zoll, 
Okoliczności wyłączające bezprawność czynu, Warszawa 1982, p. 22; idem, Stosunek kontratypów 
do ustawowej określoności czynu, „PiP” 1975, z. 10, p. 83; I. Andrejew, Podstawowe pojęcia nauki 
o przestępstwie, Warszawa 1980, p. 130; idem, Ustawowe znamiona czynu. Typizacja i kwalifikacja 
przestępstw, Warszawa 1978, p. 71; idem, „Ustawowe znamiona” w doktrynie i nowych kodeksach, 
[in:] J. Fiema (red.), Księga pamiątkowa ku czci prof. dr. Witolda Świdy, Warszawa 1969, p.17; 
idem, Ustawowe znamiona przestępstwa, Warszawa 1959, p. 5; T. Florek, Typizacja czynu - poję- 
cie, zakres i funkcja, „ZNUJ” 1977, z. 74, p. 26; W. Wolter, Nauka o przestępstwie, Warszawa 1973, 
p. 90 et seq.; idem, Funkcja błędu w prawie karnym, Warszawa 1965, pp. 54-55; T. Kaczmarek, 
Materialna istota przestępstwa i jego znamiona, Warszawa 1968, p. 41; S. Śliwiński, Polskie prawo 
karne materialne. Część ogólna, Warszawa 1946, pp. 133-140; S. Glaser, Nauka o istocie czynu, 
„Gazeta Sądowa Warszawska” 1934, vol. 6, p. 82; idem, Polskie prawo karne w zarysie, Kraków 
1933, p. 103 et seq.; E. Krzymuski, System prawa karnego ze stanowiska nauki i trzech kodeksów 
obowiązujących w Polsce. Część I ogólna, Kraków 1921, p. 42; idem, Wykład prawa karnego ze 
stanowiska nauki i prawa austriackiego, Kraków 1901, p. 133. In the context of the signaled issue, 
analogous views were expressed on the basis of Germanic literature; for a summary see E. Beling, 
Die Lehre vom Tatbestand, Tübingen 1930, pp. 5-6; idem, Die Lehre vom Verbrechen, Tübingen 
1906, pp. 3-21. 

#7 Resolution of the SC of 27 October 2017, ref. SNO 38/17, LEX No. 2428279; Resolution of 
the SS of 30 March 2012, ref. SNO 6/12, LEX No. 1215816; Judgment of the SC of 18 August 2010, 
ref. WA 16/10, OSNwSK 2010, No. 1, item 1577; Judgment of the SC of 17 December 2008, ref. III 
KK 372/08, LEX No. 491431; Judgment of the SC of 17 December 2008, ref. III KK 372/08, LEX 
No. 491431; Judgment of the SC of 15 May 2000, ref. V KKN 390/00, LEX No. 50990; Judgment 
of the SC of 4 April 2000, ref. II KKN 335/99, LEX No. 50896. 

8 Cieślak and Bafia reject the distinguished systematics, see M. Cieślak, Polskie prawo karne. 
Zarys systemowego ujęcia, Warszawa 1994, p. 222; J. Bafia, Polskie prawo karne, Warszawa 1989, 
pp. 106-108. Cieślak expressed reservations regarding the indicated division. The argumentation 
indicated by this author does not undermine the basic assumptions related to the above system- 
atics, see W. Cieślak, Wymuszenie rozbójnicze, Kraków 2000, pp. 51-52. Also noteworthy is the 
systematics used by Zoll, within which the constituent elements of the object of protection, the 
objective side and the subjective side were distinguished, see K. Buchała, A. Zoll, Polskie prawo 
karne, Warszawa 1995, p. 142. 

1 L, Gardocki, Prawo karne, Warszawa 2002, p. 25; H. Maliszewska, [in:] J. Waszczyński 
(red.), Prawo karne w zarysie. Nauka o ustawie karnej i przestępstwie, Łódź 1992, pp. 104-105; 
W. Świda, Prawo..., op. cit., p. 117; idem, [in:] O. Chybiński, W. Gutekunst, W. Świda (red.), 
Prawo..., op. cit., p. 6. 
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2. The object of criminal law protection 


$ 1. The generic object of protection of crimes against trading of money and 
securities 


The generic object of protection should be located between the general and specific 
approach. Speaking on this subject, Szymon Tarapata makes an accurate diagnosis, 
indicating that “it is more specific than a general one, and at the same time more 
general than the direct one. It can be included in several degrees of concretization, 
as it shifts from a general to a direct object of protection'.** Moreover, it is argued 
that the common good is a generic object of protection for a particular set of regula- 
tions.*!! The above statement opens the way for detailed analyses of the group object 
of protection. Four basic categories can be indicated, around which the arguments 
of the representatives of the doctrine oscillate, aimed at the characteristics of the 
good/goods constituting the generic object of protection. The indicated number is 
only of a contractual nature. It is a kind of 'taking out in front of the bracket” of 
the views expressed in the subject literature and putting them into the framework 
of general models. There is no doubt that on the basis of each of the categories, we 
can distinguish several subcategories describing common values for the provisions 
of Chapter XXXVII of the p.c. 

Ihe group of values included in the first category can be reduced to the need 
to protect legal and economic turnover or its bases.*'* A separate category devoted 
to the values common to the types from Chapter XXXVII of the Penal Code is 
the recognition that the provisions grouped therein protect property."* Another 
group of views is the recognition that the foundations of the economic system are 
the protected value under all the provisions of Chapter XXXVII of the p.c.** The 


410 Sz. Tarapata, Dobro..., op. cit., p. 114. 

“1! For summary see: A. Gubinski, Zasady..., op. cit., p. 49; S. Glaser, Polskie..., op. cit., 
pp. 311-312. 

42 J, Sliwowski, Prawo karne, Warszawa 1979, p. 486; T. Oczkowski, [in:] V. Konarska- Wrzosek 
(red.), Kodeks karny. Komentarz, Warszawa 2020, p. 1422; Z. Ćwiąkalski, [in:] W. Wróbel, A. Zoll 
(red.), Kodeks karny. Część szczególna. Tom III. Komentarz do art. 278-363 k.k., Warszawa 2022, 
p. 931, 953; J. Skorupka, [in:] R. Zawłocki (red.), System..., op. cit., p. 772. 

#3 G. Łabuda, [in:] J. Giezek (red.), Kodeks karny. Część szczególna. Komentarz, Warszawa 
2021, p. 1512. 

#4 J, Skorupka, [in:] A. Wąsek, R. Zawłocki (red.), Kodeks karny. Część szczególna. Komentarz 
do artykułów 222-316, t. II, Warszawa 2010, p. 1601; idem, Przestępstwa przeciwko obrotowi pie- 
niędzmi i papierami wartościowymi. Rozdział XXXVII Kodeksu karnego. Komentarz, Warszawa 
2002, p. 13; O. Górniok, Przestępstwa gospodarcze. Rozdział XXXVI i XXXVII Kodeksu karnego. 
Komentarz, Warszawa 2000, p. 121; cf. M. Jachimowicz, Podrabianie lub przerabiania urzędowych 
znaków wartościowych, „Prokurator” 2008, vol. 1, pp. 96-98. 
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most complex in scope is the fourth category of views that can be standardised, by 
assuming that the generic object of protection is the basis for trading in money, other 
legal tenders, securities, official tokens, official marks or legalised measurement or 
testing tools.“ Some representatives of the doctrine consider the authenticity and 
reliability of Polish or foreign money, other legal tenders, a security, an official token, 
an official mark, or a measuring or testing tool*'* to be the generic object of protec- 
tion. Some theoreticians point to public trust or confidence in traded money, other 
legal tenders, a security, an official token, an official mark, or a measuring or test- 
ing tool.’ This makes it possible to further narrow down this good by clarifying 
that the generic object of protection is trust in the authenticity of those values.** 
The specific characteristics of money, other legal tenders, securities, official marks, 
or measuring or testing tools, in the form of their ability to remain on the market 
before counterfeiting or removal of signs of their redemption, are also indicated.*” 

Summing up the presented opinions on the good constituting the generic object 
of protection, one should express concern about the discrepancies arising in this 
background.” The presentation of the author's position should be preceded by an 
analysis of the guidelines provided by the models of responsibility for crimes against 
money used on the European continent. Some states - without reference in the title 
of the chapter to a specific legal good - treat the act in question as a counterfeiting 
per se or an aggravated form of forgery. This approach can be observed in the legal 
orders of Hungary, the Netherlands, Spain, Germany, Switzerland, Iceland, Sweden, 
Croatia, Romania, Albania and Cyprus. However, some of the European legislators, 


*5 J. Skorupka, Przedmiot ochrony przestępstwa z art. 310 $ 1 K.K., „Pal? 2002, z. 7-8, p. 63 
et seq.; idem, [in:] R. Zawłocki (red.), System..., op. cit., p. 771. 

“6 Z. Siwik, [in:] M. Filar (red.), Kodeks karny. Komentarz, Warszawa 2016, p. 1645; 
R. Zakrzewski, Przestępstwa przeciwko obrotowi pieniędzmi i papierami wartościowymi, „MOP” 
1998, z. 12, pp. 1-3; K. Buchała, [in:] K. Buchała, P. Kardas, J. Majewski, W. Wróbel, Komentarz do 
ustawy o ochronie obrotu gospodarczego, Warszawa 1995, p. 219; A. Krukowski, [in:] I. Andrejew, 
L. Kubicki, J. Waszczyński (red.), System Prawa Karnego. Tom IV, Część 2, O przestępstwach 
w szczególności, Wrocław — Warszawa — Kraków — Gdańsk — Łódź 1989, p. 519; W. Wolter, 
[in:] I. Andrejew, W. Świda, W. Wolter (red.), Kodeks karny z komentarzem, Warszawa 1973, 
p. 723; W. Gutekunst, [in:] O. Chybiński, W. Gutekunst, W. Świda (red.), Prawo..., op. cit., p. 416; 
J. Skorupka, [in:] R. Zawłocki (red.), System..., op. cit., p. 766. 

#7 J, Skorupka, [in:] R.A. Stefański (red.), Kodeks..., op. cit., p. 1819; K. Buchała, [in:] 
K. Buchała, P. Kardas, J. Majewski, W. Wróbel, Komentarz..., op. cit., p. 219; W. Gutekunst, [in:] 
O. Chybiński, W. Gutekunst, W. Świda (red.), Prawo..., op. cit., p. 416. 

“8 J. Skorupka, [in:] A. Wąsek, R. Zawłocki (red.), Kodeks..., op. cit., p. 1602; idem, 
Przestępstwa..., op. cit., pp. 13-14. 

#9 Ibidem; K. Buchała, [in:] K. Buchała, P. Kardas, J. Majewski, W. Wróbel, Komentarz..., 
op. cit., p. 219. 

0 J, Piórkowska-Flieger, Prawne i społeczne uzasadnienie karalności fałszu dokumentu, „SIL 
2003, vol. 1, pp. 146-150. 
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define the protected value in the very title ofthe chapter. In this context, six separate 
approaches to the topic can be distinguished. According to the first, the counterfeit- 
ing of money is an attack on the financial system. Such perception can be seen in the 
legal orders of Lithuania and North Macedonia. According to the second concept, 
public faith or public order is the value protected by a provision that typifies the 
chapter (Italy, Belgium, Luxembourg, Estonia, Malta and Turkey). In a similar 
way, money counterfeiting is interpreted in Monaco and Portugal, where this act 
constitutes a crime against the public good. The fourth approach indicates that the 
generic object of protection is the monetary turnover. This is the case in Denmark, 
Finland, Greece and Montenegro. According to the fifth concept, it is assumed that 
a counterfeiter of money acts against the state (San Marino and France). However, 
the most widespread view is that the counterfeiting money is an attack on economic 
turnover (the Czech Republic, Slovakia, Ukraine, Belarus, Russia, Andorra, Austria, 
Liechtenstein, Norway, Slovenia, Bosnia and Herzegovina, Brcko District, Kosovo, 
Serbia, Moldova and Bulgaria). 

It is worth pointing out that the previous considerations of the representatives of 
the doctrine, due to their fragmentary approach and contributory nature, can only 
constitute the basis for conducting our own analyses, aimed at decoding the legal 
good common to the group of crimes. It is necessary to exclude from the group of 
values included in the generic object of protecting the proper functioning of trading 
in money and securities, or economic turnover as such. This is a certain objective 
and postulate assumed by the legislator, rather than a value subject to criminal law 
protection. By reference to the regularity of trading, the legislator aims to reduce the 
risk of irregularities on the financial market, i.e. non-compliance with the provisions 
of applicable law. We can speak about regularity when the ability of the financial 
market to perform its intended functions has been duly secured.“ However, this 
does not mean that the regularity of trading should constitute a good requiring 
criminal law protection on the grounds of crimes “against the trading of money 
and securities”. 

The starting point for further considerations should be the assumption that the 
high degree of social harm of the offences typified in Chapter XXXVII of the p.c. 
results from the fact that the perpetrator’s act is an attack on a legal good of a spe- 
cific type. It constitutes a breach of the normative foundations of the functioning of 
the financial system.** An attempt to define the financial system should start with 


21 K, Kręźlewicz, Fałszowanie oznaczeń autorstwa w starożytnym Rzymie a ustawa Lex 
Cornelia de Falsis, „ZP” 2014, vol. 14(3), p. 152. 

»2 P, Wajda, Efektywność informacyjna rynku giełdowego, Warszawa 2011, p. 128. 

123 M. Wierzbowski, P. Wajda, [in:] L. Sobolewski, M. Wierzbowski, P. Wajda (red.), Prawo 
rynku kapitałowego. Komentarz, Warszawa 2019, pp. 405-406; D. Dziawgo, Rynek finansowy. 
Istota — instrumenty - funkcjonowanie, Warszawa 2012, p. 12; A. Tomaszewski, Giełda Papierów 
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paying attention to the content of Art. 1 NadzRynkFinU. Under that provision, 
supervision of the financial market includes banking supervision, pension supervi- 
sion, insurance supervision, capital market supervision, supervision of payment 
institutions, credit rating agencies, financial conglomerates, cooperative savings and 
credit unions, and mortgage intermediaries and agents.** On the other hand, pur- 
suant to Art. 2 of the NadzRynkFinU, the subject literature indicates that the scope 
of supervisory competences of the Polish Financial Supervision Authority was usu- 
ally referred to as the financial market.‘ Such a broad approach, derived from the 
sphere of the imperium of the supervisory activity of the competent state authority, 
would not be useful in considerations in the field of criminal law theory and requires 
further narrowing. If one takes into account the spectrum of objects of executive 
activities of the types from Chapter XXXVII of the p.c., such a multifaceted defini- 
tion of the subject of protection common to them would deprive the institution of its 
essential functions and would exclude the achievement of the objectives assumed by 
the legislator. What could be of relevance from this point of view is a clear definition 
of the carriers of the legal good to which the attack of the perpetrator is directed. 
Since the financial system is characterised by behaviour and activities characterised 
by public trust, the high reprehensibility of acts constituting attacks on its basis is justi- 
fied by undermining trust in the normative foundations of the system.*7 Such a view 
of the generic object of protection in relation to the types from the chapter entitled 


Wartosciowych w Warszawie SA, [in:] A. Szelagowska (red.), Instytucje rynku finansowego w Polsce, 
Warszawa 2007, pp. 332-336; A. Slawinski, Rynki finansowe, Warszawa 2006, pp. 9-19; W.L. 
Jaworska, Z. Zawadzka, Bankowość. Warszawa 2001, pp. 207-220; Z. Fedorowicz, Rynek pie- 
niądza i rynek kapitału, Warszawa 1999, pp. 22-28; P. Wajda, Efektywność..., op. cit., pp. 18-21. 

#4 "The Act of 21 July 2006 on financial market supervision (Journal of Laws of 2006, No. 157, 
item 1119 as amended). 

“5 P, Zawadzka, [in:] R. Mastalski, E. Fojcik-Mastalska (red.), Prawo finansowe, Warszawa 
2011, pp. 476-477; M. Lemmonier, Europejskie modele instrumentów finansowych. Wybrane 
zagadnienia, Warszawa 2011, p. 219; I. Pyka, [in:] I. Pyka (red.), Rynek finansowy, Katowice 2010, 
p. 9; A. Jurkowska-Zeidler, Bezpieczeństwo rynku finansowego w świetle prawa Unii Europejskiej, 
Warszawa 2008, pp. 23-24. 

126 M. Spyra, [in:] M. Stec (red.), System Prawa Handlowego, t. 4: Prawo instrumentów finan- 
sowych, Warszawa 2016, p. 9; B. Wojno, [in:] L. Sobolewski, M. Wierzbowski, P. Wajda (red.), 
Prawo..., op. cit., p. 1649 et seq. 

®7 The normative foundations of the system should be understood as the general legal rela- 
tions, moral and customary norms, arising in connection with activities in the financial system 
in the form of factual or legal acts, see M. Klubińska, Przestępstwo oszustwa gospodarczego z art. 
297 k.k., Warszawa 2014, p. 193; P. Ochman, Ochrona działalności bankowej w prawie karnym 
gospodarczym. Przepisy karne ustaw bankowych, Warszawa 2011, p. 105; J. Skorupka, Pojęcie 
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rowana Profesorowi Andrzejowi Markowi, Warszawa 2010, p. 501; W. Pawełko, Zapobieganie 
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“Crimes against trading in money and securities” seems to give it an operative char- 
acter on the basis of further analyses. Moreover, the need to recognise the legal good 
common to the types from Chapter XXXVII of the p.c.** in this manner results from 
the mutual relations between the proper functioning of the financial market and the 
economic security of the state.” It seems clear that undermining the presumption of 
security, stability and confidence in the financial system can lead to negative develop- 
ments in the market, creating undesirable behaviour on the part of its participants.*” 

Indeed, the security of the financial system must relate to trading on the financial 
market. On the other hand, the analysis of this criterion should be carried out pri- 


przestepstwom gospodarczym, Warszawa 1971, pp. 14-15; T. Cyprian, Przestepstwa gospodarcze, 
Warszawa 1960, p. 43. 

28 P. Ochman, Karnoprawna ochrona podejmowania działalności finansowej, „RPEiS” 2016, 
z. 2, pp. 161-163; idem, Rola Komisji Nadzoru Finansowego w karnej ochronie rynku finanso- 
wego, „IN” 2016, z. 4, p. 327 et seq.; idem, Karnoprawna ochrona rynku kapitałowego w świetle 
kryminalizacji bezprawnego prowadzenia działalności w zakresie obrotu instrumentami finanso- 
wymi, „NKPK” 2015, t. XXXVI, pp. 13-17; idem, Karnoprawna ochrona rynku kapitałowego. 
Przepisy karne ustaw polskiego rynku kapitałowego, London 2014, pp. 46-49; K. Baniak, Formy 
ochrony rynku kapitałowego w polskim ustawodawstwie, „Przegląd Prawniczy Uniwersytetu 
Warszawskiego” 2007, z 1, p. 8; R. Zawłocki, Przestępstwa przeciwko obrotowi finansowemu. 
Przepisy karne z ustaw finansowych. Komentarz, Warszawa 2002, p. 31; R. Kuciński, Przestępstwa 
giełdowe, Warszawa 2000, p. 47. 
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nistracji publicznej w świetle wyroku Trybunału Konstytucyjnego z dnia 15 czerwca 2011 roku, 
„GSP” 2012, z. 28, pp. 145-153; M. Dyl, Środki nadzoru na rynku kapitałowym, Warszawa 2012, 
pp. 95-103; A. Nadolska, Komisja Nadzoru Finansowego w nowej instytucjonalnej architekturze 
Europejskiego Nadzoru Finansowego, Warszawa 2014, pp. 245-260; T. Nieborak, Status prawny 
Komisji Nadzoru Finansowego w świetle orzeczenia Trybunału Konstytucyjnego z dnia 15 czerwca 
2011 roku (sygn. K 2/09), [in:] L. Etel, M. Tyniewicki (red.), Finanse publiczne i prawo finan- 
sowe. Realia i perspektywy zmian. Księga jubileuszowa dedykowana Profesorowi Eugeniuszowi 
Ruśkowskiemu, Białystok 2012, pp. 573-582; Sz. Pawłowski, Pozycja ustrojowa Komisji Nadzoru 
Finansowego, [in:] P. Radziewicz (red.), Aktualne problemy konstytucyjne w świetle wniosków, 
pytań prawnych i skarg konstytucyjnych do Trybunału Konstytucyjnego, Warszawa 2010, pp. 11-23; 
C. Kosikowski, M. Olszak, [in:] J. Głuchowski (red.), System prawa finansowego, t. 4: Prawo 
walutowe. Prawo dewizowe. Prawo rynku finansowego, Warszawa 2010, p. 217; C. Kosikowski, 
J. Matuszewski, [in:] C. Kosikowski (red.), System prawa finansowego. Tom 1: Teoria i nauka 
prawa finansowego, Warszawa 2010, pp. 15, 32-33; M. Zdebel, [in:] J. Głuchowski, C. Kosikowski, 
J. Szołno-Koguc (red.), Nauka finansów publicznych i prawa finansowego w Polsce. Dorobek i kie- 
runki rozwoju. Księga jubileuszowa Profesor Alicji Pomorskiej, Lublin 2008, pp. 56-65; M. Dusza, 
Rynek kapitałowy w procesie transformacji systemowej w Polsce, „BiK” 1995, z 6, p. 17. 

20 R, Kaszubski, A. Tupaj-Cholewa, Prawo bankowe, Warszawa 2010, p. 195; O. Szczepańska, 
Stabilność finansowa jako cel banku centralnego. Studium teoretyczno-porównawcze, Warszawa 
2008, p. 42; L. Góral, Nadzór bankowy, Warszawa 1998, p. 28; J. Świderski, Finanse banku komer- 
cyjnego, Warszawa 1998, p. 8; C. Kosikowski, Doktrynalne i normatywne koncepcje prawa ban- 
kowego, „BiK” 1993, z. 2, p. 2. 
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marily from the perspective of its participants.*' The above-mentioned point of view 
results from the need to ensure the protection of the interests of the weaker side of 
financial trading and to guarantee the stable and proper functioning of the economy. 
That boils down, in particular in the context of the types of Chapter XXXVII of the 
p.c., to the conclusion that relations arising within the financial system cannot be 
left solely to the rights of the free market. In this context, the provision of public 
authorities, using specific instruments, with the minimum necessary corrections 
and interventions** should be regarded as indispensable. Moreover, the postulate 
of ensuring security, as the basis of the financial system on the basis of a generic 
subject of protection, can be reduced to the need to protect its certainty and cred- 
ibility by taking care of the money, monetary tokens, other legal tenders, securities, 
official securities, official marks, measuring or testing tools that are in circulation. 
Next, it should be noted that on the basis of a generic object, it was considered 
necessary to adopt stability protection as the basis of the financial system. In this 
respect, too, it is necessary to clarify and further narrow down, because in relation 
to the offences grouped in Chapter XXXVII of the p.c., stability as a postulate and 
value will be discussed at the same time in relation to cash, capital and economic 
turnover.** Stability is recognised as the essential feature of the financial system.** 


81 B, Wojno, [in:] L. Sobolewski, M. Wierzbowski, P. Wajda (red.), Prawo..., op. cit., p. 1659. 

2 P, Wajda, Rola decyzji administracyjnej w nadzorze nad polskim systemem finansowym, 
Warszawa 2009, pp. 123-124; B. Wojno, [in:] L. Sobolewski, M. Wierzbowski, P. Wajda (red.), 
Prawo..., op. cit., p. 1650. 
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„ESP” 2014, z. 6, pp. 20-21; S. Flejterski, [in:] J. Nowakowski, T. Famulska (red.), Stabilność 
i bezpieczeństwo systemu bankowego, Warszawa 2008, pp. 17-18; A. Chłopecki, Publiczny obrót 
i instrumenty finansowe - redefiniowanie podstawowych pojęć prawa rynku kapitałowego, „PPH” 
2005, z. 11, p. 38 et seq.; idem, Obrót papierami wartościowymi na rynku kapitałowym, cz. 2, 
„PPH” 1995, z. 9, p. 17 et seq.; idem, Obrót papierami wartościowymi na rynku kapitałowym, cz. 
1, „PPH” 1995, z. 8, p. 12 et seq.; A. Bielecka-Dobroczek, Mechanizm transakcji papierami war- 
tościowymi na rynku regulowanym, „Zeszyty Prawnicze UKSW” 2005, vol. 5(2), p. 117 et seq.; 
O. Szczepańska, P. Sotomska-Krzysztofik, M. Pawliszyn, A. Pawlikowski, Instytucjonalne uwa- 
runkowania stabilności finansowej na przykładzie wybranych krajów, Warszawa 2004, p. 5 et seq.; 
J. Majewski, Przestępne wprowadzenie papierów wartościowych do publicznego obrotu, „PPW” 
2001, z. 5, pp. 20-21; idem, [in:] O. Görniok (red.), Pawo karne..., op. cit., p. 272; T. Krawczyk, 
Problematyka przedmiotu ochrony art. 175 i 176 Prawa o publicznym obrocie papierami wartościo- 
wymi kryminalizujących praktyki insider trading, „Prok. i Pr.” 2000, z. 9, pp. 62-66; M. Michalski, 
Szczególna regulacja odnosząca się do akcji jako przedmiotu obrotu publicznego, „Glosa” 2000, 
vol. 1, pp. 8-9; M. Romanowski, Pojęcie publicznego obrotu papierami wartościowymi, „PPH 
1998, z. 5, p. 11 et seq.; R. Zakrzewski, Przestępstwa przeciwko obrotowi pieniędzmi i papierami 
wartościowymi, „MOP”, 1998, z. 12, pp. 1-3; A. Jurkowska-Zeidler, Bezpieczeństwo..., op. cit., 
pp. 7-22; O. Szczepańska, Stabilność..., op. cit., pp. 50-65. 

“4 B, Pietrzak, [in:] B. Pietrzak, Z. Polański, B. Woźniak (red.), System finansowy w Polsce, 
Warszawa 2006, p. 87; A.M. Jurkowska, Bank centralny a bezpieczeństwo i stabilność systemu finan- 
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It is defined as “a condition in which the financial system performs its functions in 
a continuous and effective manner, even in the event of unexpected and unfavour- 
able large-scale disturbances” Moreover, the subject literature also indicates that 
we are dealing with a system characterized by stability, when the whole of the rela- 
tions arising within it is distinguished by not being subject to significant fluctuations 
in prices.** Some percieve the analyzed basis of the financial system as the resilience 
of economic operators to economic shocks and financial inequalities,** or the state 
of undistorted financial flows.** 

Taking into account the above argumentation, it seems most justified to define 
the generic object of protection of offences typified in Chapter XXXVII of the p.c. 
as the normative foundations of the money market, capital market (segments of 
the financial system) and economic and civil law turnover, which include stability, 
security and trust in trade, including in legal and factual activities with the use of 
money, monetary tokens, other legal tenders, securities, official valuable tokens, 
official marks, measuring or testing tools. 


§ 2. The individual object protected by offences pursuant to Art. 310 § 1 of the p.c. 


An important factor in deciding how to treat the money counterfeiting is to specify 
the goods this type is directed against. In connection with the above, the subject of 
analysis of this part of the work will be the individual object of protection, boiling 
down to the decoding of the legal good, attacked by the perpetrator of the type pur- 
suant to Art. 310 § 1 of the p.c. The specific object of protection is characterized by 
a greater degree of concretization than the previously discussed generic approach." 
In principle, it constitutes a certain fragment of the group object of protection. 
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The argument should start with a view, which currently does not constitute a repre- 
sentative voice in considerations of the criminal law science. We are talking about the 
assumption that the crime of counterfeiting money constitutes an attack on the state 
monopoly.” The second category includes the statement that the individual object 
of protection of this type is property.’ A convergent argument can be found in the 
Germanic literature, where we find references to the protection of property.‘ Under 
the third approach, economic life in the state or the interest of the state is taken as 
an individual object of protection.** The fourth category is that of safeguarding the 
financial system or the monetary system or economic transactions.** According to 
the fifth proposal, the specific object of protection is the supra-individual interests 
of the society.“ According to the sixth approach, the value that is individually pro- 
tected is the stability of payment transactions with the use of money.“ The seventh 
ofthe approaches is both the most complex in scope and the most widely represented 
among the representatives of the doctrine of law. It refers to the basis for trading in 
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money, other legal tenders or securities.” The subsequent three approaches to the 
individual object of protection of Art. 310 § 1 of the p.c. will relate to specific values 
that should characterize trading on the basis of Chapter XXXII of the p.c. Their dis- 
cussion is supported by the fact that not in every case the representatives of the doc- 
trine classify them as the basis for trading money and securities. When the eighth 
approach is considered, it is the trust in the (authenticity) of money, other legal tenders 
and securities that is the directly protected good. The above approach is willingly 
shared by representatives of the doctrine of criminal law.“ The ninth approach boils 
down to the authenticity and reliability of money, other legal tenders, or securities 
as a value directly affected by the incriminated conduct.” Some authors, apart from 
the reliability of money functioning in circulation, also emphasize its authenticity as 
a protected value. Such an approach is characteristic, among others, for Kazimierz 
Buchata*” and Jerzy Skorupka.“ According to the last concept, the individual object 
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p. 787; idem, [in:] A. Wąsek, R. Zawłocki (red.), Kodeks..., op. cit., p. 1602; idem, Przestępstwa..., 
op. cit., p. 14; J. Piórkowska-Flieger, [in:] T. Bojarski (red.), Kodeks..., op. cit., LEX/el art. 310 teza 2; 
A. Marek, Kodeks..., op. cit., p. 571; K. Buchała, [in:] K. Buchała, P. Kardas, J. Majewski, W. Wróbel, 
Komentarz..., op. cit., p. 219; A. Krukowski, [in:] I. Andrejew, L. Kubicki, J. Waszczyński (red.), 
System..., op. cit., pp. 517-520; W. Gutekunst, [in:] O. Chybiński, W. Gutekunst, W. Świda (red.), 
Prawo..., op. cit., p. 416; W. Świda, Prawo..., op. cit., p. 618; idem, [in:] I. Andrejew, W. Świda, 
W. Wolter (red.), Kodeks..., op. cit., pp. 723-724. 

+0 K, Buchała, [in:] K. Buchała, P. Kardas, J. Majewski, W. Wróbel, Komentarz..., op. cit., p. 219. 

31 J. Skorupka, [in:] A. Wąsek, R. Zawłocki (red.), Kodeks..., op. cit., p. 1602; idem, 
Przestępstwa..., op. cit., p. 14; M. Błaszczyk, [in:] M. Królikowski, R. Zawłocki (red.), Kodeks..., 
op. cit., p. 1029; K. Buchała, [in:] K. Buchała, P. Kardas, J. Majewski, W. Wróbel, Komentarz..., 
op. cit., p. 219. 
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of protection under Art. 310 $ 1 of the p.c. is the value defined as “the ability to remain 
in circulation. ** 

Reviewing the positions of the representatives of the doctrine opens the way 
for expressing our own views. Taking into account the fact that the direct object 
of protection is only a fragment of a generic approach, it is necessary to specify 
and further detail the previously presented definition. The assessment of the views 
expressed allows to formulate the thesis that on the basis of Art. 310 $ 1 of the p.c., 
the normative bases of the money, capital, economic and civil law market are pro- 
tected, which include: 

1) security, by creating a proper legal and institutional framework for the correct 
functioning of money, capital, economic and civil law transactions, guaranteeing the 
possibility of eliminating the revealed threats, expressing themselves in the protec- 
tion of access to financial market activities, the need to comply with procedures 
related to legal issuance of money, putting and withdrawing it from circulation, 

2) stability is expressed in the protection of the credibility of money or monetary 
tokens that are issued and functioning in trading by protecting their authenticity, 
fitness for functioning in trading and trust in them as important and performing 
the functions provided for by the system, 

3) trust in the most important segments of the financial market, resulting from 
the fact that the money functioning within them constitutes an immanent part of the 
national economy and undermining their role could generate a risk to the interests 
of the Republic of Poland and other countries participating in international trade. 

The comments made lead to further reflection. It is difficult not to get the impres- 
sion that the protection of the normative foundations of money, capital, economic and 
civil law trade in the form of security, stability and trust is the main, but not the sole, 
object of criminal protection of the type. On the basis of the Austrian legal order, the 
perspective on the protection of the security of payment transactions is questioned. 
It is accused of having too extensive a range of subject-matter values that are objects 
of direct protection. Instead, it opts only for the so-called “institutional protection” of 
certain financial market participants.** In Switzerland, on the other hand, the secu- 
rity of payment transactions is relatively uniformly accepted as an individual object 
of protection.* At times, however, attempts are made to characterise the valued legal 
good more broadly, by assuming that general confidence in the security of monetary 
transactions or a monetary interest in obtaining authentic legal tender are protected.“ 


»2 M. Błaszczyk, [in:] M. Królikowski, R. Zawłocki (red.), Kodeks..., op. cit., p. 1024. 

+3 D. Kienapfel, [in:] E. Foregger, F. Nowakowski (Hrsg.), op. cit., § 232 N 5. 

st C.L. Meili, S. Keller, op. cit. p. 1721; S.B. Kim, op. cit., pp. 33-35; M.A. Niggli, op. cit., 
Art. 240 N 60-65; S. Trechsel et al., op. cit., Art. 240 N 1; M.A. Niggli, G. Fiolka, op. cit., p. 272; 
G. Stratenwerth, W. Wohlers, Schweizerisches..., op. cit., p. 477; E. Hafter, op. cit., p. 572. 

5 M.A. Niggli, op. cit., Art. 240 N 65. 
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Ihe considerations of German dogmatists are dominated by an approach indicating 
the need to protect the security of payment transactions, as a value towards which the 
criminal activity of the counterfeiter is directed.** It is understood as a legal interest 
independent of the state.“ Moreover, it is in the interest of the general public, i.e. enti- 
ties using money, other legal tenders or securities, even though only the competent 
authorities of the State are entitled to emit, issue or produce them.** Sometimes the 
security element is complemented by cumulative protection of the functionalities of 
the traded transactions.** Against this background, the need to protect the property 
interests of entities involved/participating in transactions using imitation money is 
excluded.*® The above approach makes it possible to consider as a special (secondary) 
object of protection the act typified in Art. 310 $ 1 of the p.c., the normative grounds of 
the money, capital, economic and civil law markets in terms of their security, stability 
and confidence in money-based payment transactions. 

Ihe current considerations lead to the conclusion that it is possible to interpret 
the criminal law norm of counterfeiting money or its surrogate in such a way that, 
on the basis of a specific object of protection, it reflects not only the general good 
but also the individual values of entities participating in the system. A situation is 
conceivable when, assessed on the basis of Art. 310 $ 1 of the p.c., a conduct poses 
a threat to the non-pecuniary or property interests of a participant of the financial 
system. A different view expressed in judicial case law refers to the dubious view that 
binds the offences grouped in Chapter XXXVII of the p.c. exclusively to the protec- 
tion of goods of a general nature.‘ Moreover, it is a manifestation of the devaluation 
of risk for individual values, which may be created by the implementation of ele- 


4° W., Ruß, op. cit., p. 8; U. Stein, [in:] H.-J. Rudolphi, E. Horn, E. Samson (Hrsg.), op. cit., 
§ 146 N 3; I. Puppe, [in:] U. Kindhäuser, U. Neumann, H.-U. Paeffgen (Hrsg.), op. cit., § 146 N 
1-4f; T. Fischer, op. cit., p. 1059; W. Stree [in:] A. Schönke, H. Schröder (Hrsg.), op. cit., p. 1180; 
K. Kühl, op. cit., p. 653; R. Maurach, F-Ch. Schroeder, M. Maiwald, op. cit., $ 67 N 17; D. Zielinski, 
op. cit., p. 193; BGH 46, 146, 151. 

*57_ R. Maurach, F.-Ch. Schroeder, M. Maiwald, op. cit., $ 67 N 17. 

“8 J. Puppe, [in:] U. Kindhäuser, U. Neumann, H.-U. Paeffgen (Hrsg.), op. cit., § 146 N 42-45; 
D. Zieliński, op. cit., p. 193. 

+? W, Ruf, op. cit., p. 8; T. Fischer, op. cit., p. 1059; I. Puppe, [in:] U. Kindhäuser, U. Neumann, 
H.-U. Paeffgen (Hrsg.), op. cit., $ 146 N 1 et seq.; U. Stein, [in:] H.-J. Rudolphi, E. Horn, E. Samson 
(Hrsg.), op. cit., $ 146 N 3. 

1 U. Stein, [in:] H.-J. Rudolphi, E. Horn, E. Samson (Hrsg.), op. cit., § 146 N 2. 

61 Comments similar in scope to those made above can be found on the basis of the consid- 
erations on the type under Art. 270 $ 1 of the p.c., see M. Gałązka, [in:] A. Grześkowiak, K. Wiak 
(red.), op. cit., p. 1474; T. Razowski, [in:] J. Giezek (red.), Kodeks..., op. cit., p. 1191; W. Wróbel, 
T. Sroka, [in:] W. Wróbel, A. Zoll (red.), Kodeks karny. Część szczególna, t. II, cz. II. Komentarz do 
art. 212-277d, Warszawa 2017, pp. 691-692; J. Błachut, op. cit., p. 91 et seq.; Sz. Tarapata, Dobro..., 
op. cit., p. 565 et seq. 
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ments of type under Art. 310 $ 1 of the p.c. It is worth recalling that the protection 
of the normative foundations of the financial system has the deepest justification 
only when it serves to protect individual goods. The conducted analysis allows us to 
formulate the conclusion that the property or non-property interests and rights of 
participants in the financial system may be protected under Art. 310 $ 1 of the p.c. 
This means that in cases concerning the analyzed type of counterfeiting, there are 
no obstacles to granting a given person the status of a victim, if all the conditions 
provided for in Art. 49 $ 1 of the Polish Code of Criminal Procedure** are present. 
The decisive argument aimed at negating the above finding is not the general nature 
of the direct object of protection of money counterfeiting. The analysis emphasized 
that the act under Art. 310 $ 1 of the p.c., in addition to the supra-individual good, 
may also protect values of an individual nature. This leads us to the conclusion that 
in the realities of a specific case it is impossible to exclude the granting of the status 
of aggrieved party to an entity that, as a result of counterfeiting under Art. 310 § 1 
of the p.c., will suffer a direct violation or threat of an individual interest having 
a material or non-pecuniary overtones. 


3. Objective side 
§ 1. Introductory remarks 


In accordance with Art. 310 § 1 of the p.c., a person who counterfeits or converts 
Polish or foreign money, Polish or foreign monetary token, which has been estab- 
lished as a legal tender, but has not yet been put into circulation, other legal tenders 
or a document entitling to receive a sum of money or containing the obligation to 
pay capital, interest, share in profits or a statement of participation in a company or 
removes the sign of redemption from money, other legal tenders or such a docu- 
ment, is liable to prosecution. From the point of view of the subject scope of the work 
and further analyses, the research perspective should be narrowed down. It should 
be indicated that the issue of causative action and the legally relevant effect will be 
fully discussed within the type of the subjective side. The object of executive action 
will be characterized only partially. In the course of the considerations, the issue of 
a wide range of documents (securities) and other legal tenders that are subject to 
criminal law protection pursuant to Art. 310 § 1 of the p.c. has been omitted. This 
is due to the fact that the indicated elements are not money under Polish law. The 
above remark also applies to non-cash money in both its basic forms. In the light of 


42 The Act of 6 June 1997 Code of Criminal Procedure (Journal of Laws of 1997, No. 98, 
item 555, as amended). 
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the amended content of Art. 115 $ 9 of the p.c. an interpretation that would allow 
on the basis of Art. 310 $ 1 ofthe p.c., to include so-called bank money or electronic 
money in the category of money, became untenable. The rationale for this position 
will be presented at further stages of consideration. 

Clearing the foreground of further analyses, it is worth mentioning the relatively 
complex structure of the regulation typifying money counterfeiting. The criminal- 
ised criminal behaviour was characterized by the use of casuistic dispositions and 
descriptive elements. On the basis of the discussed type, the legislator uses both an 
exclusive disjunction and an ordinary alternative. It does so within the framework 
of the comprehensive characteristics of the objects of the enforcement action and 
to show the distinction between criminal varieties of prohibited conduct. Moreo- 
ver, it is worth noting that the disposition formula used by the legislator is partly 
blank.*® In order to decode the criminal law norm, the interpreter should refer to 
the statutory and subordinate provisions of various fields of law. In particular, the 
characteristics of the objects of the enforcement action require the use of norma- 
tive acts other than the Penal Code. In the first place, we will analyze the issue of 
prohibited behaviour of the perpetrator. In addition, the issue of the quality/level of 
the created imitation will be considered and the issue will be transferred to bringing 
the perpetrator to criminal liability for the title offense. Subsequently, we will direct 
our attention to characterization of the carriers of legal goods on which the attempt 
of the perpetrator is directed, i.e. money and a monetary token. The argument will 
close with comments on the issue of consequence. 


$ 2. Definition of the executive action 
1. INTRODUCTORY REMARKS 


Behaviour of the perpetrator of the offence under Art. 310 § 1 of the p.c. may consist 
in counterfeiting Polish or foreign money or a monetary token, their altering or 
removing the sign of redemption from them. It is agreed that we are dealing here 
with the so-called multivariate crime.‘ For the sake of clarity, it should be indi- 
cated that the concept of varieties of the prohibited act is not uniformly interpreted 
in the subject literature. For example, Tadeusz Bojarski recognizes modified types 
(aggravated and mitigated)** as a variant of the prohibited act. On the basis of this 


1 J. Skorupka, [in:] R. Zawłocki (red.), System..., op. cit., p. 762. 

464 Decision of the SC of 17 April 2007, ref. V KK 90/07, OSNwSK 2007, z. 1, item 822; 
J. Skorupka, [in:] R. Zawlocki (red.), System..., op. cit., p. 764. 

485 T. Bojarski, Odmiany podstawowych typów przestępstw w polskim prawie karnym, Warszawa 
1972. 
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work, the concept of varieties of the prohibited act is interpreted in the traditional 
sense. This leads to the conclusion that the type of act prohibited under Art. 310 
$ 1 of the p.c., may be perpetrated in three variations, determined by the structure 
of the causative action.“ In all variations of forbidden behaviour, the act can be 
performed by an act. It is also possible to imagine the realization of verb elements 
by omission. Although this issue will be a separate topic of analysis, in this case the 
type constitutes delicta per omissionem commissa.*” 


2. COUNTERFEITING 


The term “counterfeits” as a designator of the criminal conduct of perpetrator under 
Art. 310 $ 1 of the p.c. has a rather long tradition in the Polish criminal codification. 
It would seem that this will lead to a clarification in doctrinal considerations and 
judicial jurisprudence of a consistent interpretation of the essential elements of the 
causative action of money counterfeiting. Without anticipating further arguments, 
however, it is agreed that the analysis highlighted the still prevailing discrepancies. 
In decoding the constituent element of the causative action, it is appropriate to refer 
to the meaning rules of the national language. From the point of view of the Polish 
language, “counterfeiting” means making an imitation of some thing that is to be 
considered an original, falsifying something, making a second copy of an object 
in order to illegally use it.** In turn, “falsification” means, among other things, the 
representation of something false, distortion.” 

A synthetic approach to prohibited behaviour on the basis of Art. 310 $ 1 of 
the p.c. was proposed by Stefan Glaser. In his opinion, counterfeiting should be 
understood as the production of tokens that imitate real money.*” In a similar way, 
a variation of the causative action is taught by Andrzej Marek, indicating that “coun- 
terfeiting means the production of an object which imitates money (a banknote or 
a coin), other legal tenders or a document as defined in that provision?“ In this 
context, it is worth noting the opinions of Joanna Piörkowska-Flieger and Tomasz 
Oczkowski. The first of the aforementioned is of the opinion that the implementa- 
tion of a causative act in the field of counterfeiting boils down to giving some object 


6 M. Rodzynkiewicz, Modelowanie pojęć w prawie karnym, Kraków 1998, p. 42 et seq. 

47 p. Konieczniak, op. cit., p. 290 et seq.; A. Wasek, [in:] O. Górniok et al., Komentarz..., op. cit., 
pp. 40-42; Z. Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks..., op. cit., p. 835; M. Cieślak, 
Polskie..., op. cit., p. 145; W. Wolter, Nauka..., op. cit., p. 55; cf. L. Kubicki, Przestępstwo popełnione 
przez zaniechanie, Warszawa 1975, p. 81. 

48 M. Szymczak (red.), Słownik języka polskiego, t. II, Warszawa 1979, p. 745. 

‘9% M. Szymczak (red.), Słownik języka polskiego, t. I, Warszawa 1979, p. 570. 

479 S, Glaser, Polskie..., op. cit., p. 369. 

1 A. Marek, Kodeks..., op. cit., p. 573. 
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the appearance of money, other legal tenders or a document referred to in Art. 310 
§ 1 of the p.c.** In Oczkowskis opinion, counterfeiting means creating an imitation 
of money. Thus, the author reduces the analyzed variant of forbidden behaviour 
to imitation of money or legal tender.*” Similar voices can be found in German- 
-language literature. For example, Christiane Lentjes Meili and Stefan Keller point 
out that counterfeiting should be understood as the production of objects that give 
the impression of something other than what they really are.** Marcel Alexander 
Niggli expressed a similar position. It is worth noting that the indicated author, 
when addressing the issue of executive action, pointed out that the act includes 
all actions that lead to the creation of an imitation of money issued by a state or 
a state authorized body.*” Next, it is worth noting the view of Witold Świda, who 
consistently maintained that counterfeiting should be understood as the produc- 
tion of a new object having the appearance of authentic money or other legal ten- 
ders.” The above approach is shared in its entirety by Zygfryd Siwik’” and Janusz 
Wojciechowski. However, it is worth clarifying that the last of the above mentioned 
assumed that counterfeiting “means the execution of an imitation of an object which 
is to be regarded as the original”.** Włodzimierz Gutekunst assumes, in a similar 
tone, that we are dealing with a counterfeit when the perpetrator creates a new 
false object with such characteristics that it can be deemed to be authentic.” Such 
a determination of the analyzed variant of the causative action is characteristic in the 
argumentation presented also by Adam Krukowski,“ Jerzy Skorupka,**! Grzegorz 
Łabuda,* Zbigniew Ćwiąkalski,‘ Włodzimierz Wróbel and Tomasz Sroka** or 


2 J, Piórkowska-Flieger, [in:] T. Bojarski (red.), Kodeks..., op. cit., LEX/el art. 310 teza 3. 

13 T. Oczkowski, [in:] V. Konarska-Wrzosek (red.), Kodeks..., op. cit., p. 1423. 

#4 CLL. Meili, S. Keller, op. cit. p. 1725. 

15 M.A. Niggli, op. cit., Art. 240 N 14. 

476 W. Świda, Prawo..., op. cit., p. 619; idem, [in:] I. Andrejew, W. Świda, W. Wolter (red.), 
Kodeks..., op. cit., p. 724. 

“7 Z. Siwik, [in:] M. Filar (red.), Kodeks..., op. cit., p. 1648. 

8 J, Wojciechowski, Ustawa o ochronie obrotu gospodarczego z komentarzem, Torun 1994, 
p. 66; idem, Kodeks karny. Komentarz. Orzecznictwo, Toruń 2002, p. 547. 

#9 W, Gutekunst, [in:] O. Chybiński, W. Gutekunst, W. Świda (red.), Prawo..., op. cit., p. 417. 

#0 A. Krukowski, [in:] I. Andrejew, L. Kubicki, J. Waszczyński (red.), System..., op. cit., p. 520. 

81 J. Skorupka, Przestępstwa fałszowania papierów wartościowych w nowym kodeksie karnym, 
»Prok. i Pr”. 1998, z. 10, p. 73; idem, [in:] R.A. Stefański (red.), Kodeks..., op. cit., p. 1820; idem, [in:] 
R. Zawłocki (red.), System..., op. cit., p. 810; idem, [in:] A. Wąsek, R. Zawłocki (red.), Kodeks..., 
op. cit., p. 1603; idem, Przestępstwa..., op. cit., pp. 75-76; cf. M. Jachimowicz, op. cit., pp. 99-100. 

#2 G. Łabuda, [in:] J. Giezek (red.), Kodeks..., op. cit., pp. 1514-1515. 

483 Z, Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks..., op. cit., p. 932. 

484 W, Wróbel, T. Sroka, [in:] W. Wróbel, A. Zoll (red.), Kodeks karny. Część szczególna. Tom 
II. Część II, op. cit., p. 701. 
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Malgorzata Gałązka.* The view of Igor Andrejew on the characteristics of prohib- 
ited conduct treated as a forgery also needs to be noted. This is justified by the fact 
that he was the first to translate the requirement of a certain quality of the created 
imitation into the issue of a model participant in money, capital, economic or civil 
law transactions, who is the recipient of the counterfeit. The said author considered 
that the content of the counterfeiting operation boils down to the production of 
objects so similar to money that an averagely experienced person, accepting such an 
object in normal circumstances, could not immediately become aware of its inau- 
thenticity.**$ As can be seen, in the light of the views of Andrejew, the reference point 
for recognizing the implementation of prohibited conduct by the perpetrator is to 
obtain a level of imitation that is capable to mislead the average trading participant. 
In addition to the above, Roman Göral's statement indicates that the fulfillment of 
the objective side element in the form of counterfeit can be referred to when the per- 
petrator “produces an object (banknote or coin) with such a resemblance to money 
that an averagely experienced person, accepting it in normal circumstances, could 
not immediately realize that it is false. *7 Signaling only the essence of the views of 
Andrejew and Góral, it is worth noting that a similar approach to the subject can 
be observed on the basis of legal comparative analyses. For example, Walter Stree 
considered that the act of counterfeiting constitutes physical processing of a thing in 
such a way that it may be confused with another, which it is not. Such an assumption 
led the author to the conclusion that we are dealing with counterfeit money if the 
imitation gives the impression of being valid and is able to mislead unsuspecting 
persons, as part of small monetary transactions of everyday life.“ Similarly, Thomas 
Fischer assumed that the counterfeit represented a reflection so closely resembling 
the original that it could be confused therewith.” In response to the above issue, 
on the basis of Art. 310 $ 1 of the p.c., counterfeiting should be understood as the 
creation of an object resembling money or a monetary token so closely that it may 
be considered an original. 

Next, it is necessary to signal the issue that was the object of reflection among 
the representatives of the Germanic-language doctrine of criminal law. In the course 
of penal law theory considerations, they sought the answer to the question whether 
multiple changes to the data encoded on the magnetic strip of a payment card con- 
stitute the implementation of elements of the type of money counterfeiting. From 
the point of view of the dogma of criminal law, this issue logically relates to the 


48 M. Gałązka, [in:] A. Grześkowiak, K. Wiak (red.), Kodeks..., op. cit., p. 1477. 

486 I. Andrejew, Kodeks..., op. cit., p. 203. 

‘487 R. Góral, Kodeks..., op. cit., p. 517; cf. Z. Kukuła, Glosa do wyroku SA w Rzeszowie 
z 22.1.2015 r., II AKa 116/14, „KSSiP” 2016, vol. 2, pp. 98-99. 

188 W, Stree, [in:] A. Schönke, H. Schröder (Hrsg.), op. cit., p. 1181. 

#9 T, Fischer, op. cit., p. 1061. 
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issue of assessing the admissibility of the implementation of the functional ele- 
ment in question in relation to the carrier of the legal good, which was previously 
counterfeited. Verifying doubts arising in such a specific field of research is of sig- 
nificant practical and theoretical importance. It is worth stating at this point that 
the meaning range of the element of the causative activity on the basis of Art. 310 
$ 1 of the p.c. includes the criminalisation of any manipulation ofa counterfeit. This 
means that the perpetrator will commit counterfeiting of a payment instrument if, 
without being entitled to do so, they will modify the data encoded in the magnetic 
bar of the counterfeit payment card. The act of counterfeiting money also means 
further manipulation of previously counterfeited values. Therefore, there are no 
obstacles to criminal liability for the counterfeiting of a monetary token when the 
perpetrator, by interfering with its content, repeatedly changes the designation of 
the nominal value.*' However, it is worth noting here that the multiplicity of the 
perpetrator’s conduct in relation to the same carrier of the legal good does not 
necessarily mean the multiplication of crimes. In many cases it will be the same 
act constituting a single crime, but in concreto it is not possible to fully exclude the 
multiplicity of crimes or co-punishment. 

Summing up the most important threads of the analyses so far, it should be 
pointed out that counterfeiting is the creation of an object resembling money, 
a monetary token in such a way that it can be deemed to be an original. In this way, 
the perpetrator gives a certain object a seemingly authentic value. Moreover, the 
act of counterfeiting includes any further manipulation of the resulting counterfeit. 
Devoid of meaning on the basis of type, are the techniques, methods and means 
used by the perpetrator for counterfeiting of money. 


3. ALTERING 


The term “alters” as a feature of the perpetrator’s criminal conduct under Art. 310 
§ 1 of the p.c. also has a long legislative tradition in the Polish criminal codification. 
This could mean agreeing positions on the interpretation of the essential elements of 
the causative act of counterfeiting money. Without anticipating further arguments, 
the analysis highlighted the remaining discrepancies, in particular in the positions 
of the representatives of the doctrine. In initiating the discussion regarding the 
constituent element of this action, it is appropriate to refer to the meaning rules of 
our national language. From the point of view of the Polish language, the term “to 
alter” means “to change the shape, form of something, develop something again, 


*0_ I, Puppe, [in:] U. Kindhäuser, U. Neumann, H.-U. Paeffgen (Hrsg.), op. cit., § 146 N 7-14; 
W. Ruß, op. cit., p. 57; T. Fischer, op. cit., p. 1078. 
®1 T. Fischer, op. cit., p. 1078. 
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rework something, make something out of something else”? Taking into account 
the ambiguities occurring on the basis of semantics, it is necessary to analyze the 
efforts made to clarify the second variant of the functional element. On the basis of 
Art. 310 § 1 of the p.c., the altering of money, a monetary token, other legal tenders 
or a security constitutes a separate causative act subject to sanction. In order to 
decode the meaning of this term, it should first be noted that alternative concepts 
compete on the basis of criminal law protection of money. According to the first of 
the views, we are dealing with altering when the perpetrator induces such a change 
in the content of the medium of the legal good, which gives it the appearance of 
a higher value. On the basis of alternative views, the counterfeiting in the analyzed 
variant occurs in every case of interference with the content of authentic money. 
The decision as to which of the competing approaches should be considered correct 
requires a prior review of the positions expressed in the literature. 

The most synthetic approach within the first category was presented by Glaser, 
who admitted that the implementation of the causative action of this type means 
“giving money the appearance of a higher value"** The thesis formulated by Świda 
is even more decisive, and this author considered it to be a transformation, such 
a change in the authentic content of a carrier of legal goods, which could give it 
the appearance of a higher value.” It is worth noting that the assumptions of the 
first concept are noticeable in a comparative legal perspective, on the basis of the 
system of German-speaking states. In Switzerland, the causative act of counterfeit- 
ing can only concern a situation where the subject of the offence uses authentic 
money. This means that it does not constitute an implementation of elements of 
the type of alteration of a counterfeit subject of the executive activity.“ It is, there- 
fore, about any change in a valid currency that gives it the appearance of a higher 
nominal value. In this context the way the perpetrator achieves the intended effect 
is insignificant.** Interestingly, one does not fall under the scope of application of 
the Swiss type of altering, when the perpetrator - without modifying the nominal 
value - changes the shape of the money in order to use it to play slot machines.” 


* E. Sobol (red.), Nowy słownik języka polskiego, Warszawa 2003, p. 784. 

*3_ S. Glaser, Polskie..., op. cit., p. 369. 

44 W, Świda, Prawo..., op. cit., p. 619; idem, [in:] I. Andrejew, W. Świda, W. Wolter (red.), 
Prawo..., op. cit., p. 724; cf. the judgment of the SC of 4 August 1977, ref. V KR 86/77, OSNPG 
1977, vol. 11, item 109. 

*5_ E. Hafter, op. cit., p. 577; M.A. Niggli, op. cit., Art. 241 N 13; S.B. Kim, op. cit., p. 79. 

2% CLL. Meili, S. Keller, op. cit. p. 1732; S.B. Kim, op. cit., pp. 78-79; M.A. Niggli, op. cit., Art. 
241 N 14; G. Stratenwerth, F. Bommer, op. cit., $ 33 N 13; G. Stratenwerth, W. Wohlers, op. cit., 
p- 478; B. Neidhart, op. cit., p. 201. 

*7_ CLL. Meili, S. Keller, op. cit. p. 1733; M.A. Niggli, op. cit., Art. 241 N 15; G. Stratenwerth, 
F. Bommer, op. cit., § 33 N 13; S.B. Kim, op. cit., p. 79. 
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Under the German Penal Code, money is altered when the modification gives it 
the appearance of a higher value. In this content it is of no significance, how the 
perpetrator achieves the intended effect. Subject literature indicates that a higher 
value should be understood as the nominal value that money has as a legal tender. 
This leads to the conclusion that there are no elements ofthe type when the altering 
concerned elements of the public guarantee of the state declared in money, which 
are important for the collector's value. In turn, when the perpetrator fails to create 
the appearance of a higher value of money, we are dealing with an attempt.** In 
Germany, on the other hand, it is rightly assumed that the alteration of the carrier 
of the legal good implies a change in authentic money in such a way as to create the 
appearance of its higher value.*” 

Initiating a thread referring to the second of the distinguished categories, on 
the basis of alteration, Buchała emphasized the need for the perpetrator to intro- 
duce such modifications to the authentic carrier (money, other legal tenders), the 
object of which did not have before altering, and which may create the impression 
that it is an original.*” The thread of changing the original carrier is accompanied 
by the argument of Wojciechowski, who indicated that altering is a reworking of 
something, a change in shape and form.” Skorupka draws attention to the general- 
abstract nature of the verb element, which does not narrow the exponential result 
of forbidden behaviour. Under altering, this author understands any change in the 
appearance of the carrier of the legal good that could give it a different — both 
higher and lower - value.** Robert Zawłocki had a similar view on this issue.** 
A similar position was expressed by Piórkowska-Flieger,** Magdalena Błaszczyk,** 
Emil Pływaczewski”* and Stanisław Łagodziński.” We find a slightly different defi- 
nition of altering in Góral who, referring to the description of the functional ele- 
ment, pointed out that the variant of the causative action should be understood as 
"inducing a change in the appearance of authentic money in a way that may give it 


#8 See I. Puppe, [in:] U. Kindhäuser, U. Neumann, H.-U. Paeffgen (Hrsg.), op. cit., $ 146 N 9; 
U. Stein, [in:] H.-J. Rudolphi, E. Horn, E. Samson (Hrsg.), op. cit., § 146 N 7; W. Ruß, op. cit., p. 15. 

19 I, Puppe, [in:] U. Kindhäuser, U. Neumann, H.-U. Paeffgen (Hrsg.), op. cit., § 146 N 9; 
W. Ruß, op. cit., p. 11. 

5 K, Buchała, [in:] K. Buchała, P. Kardas, J. Majewski, W. Wróbel, Komentarz..., op. cit., p. 222. 

> J, Wojciechowski, Ustawa..., op. cit., p. 66. 

52 J. Skorupka, [in:] A. Wąsek, R. Zawłocki (red.), Kodeks..., op. cit., p. 1604; idem, 
Przestępstwa..., op. cit., p. 77. 

53 R. Zawłocki, [in:] A. Wąsek, R. Zawłocki (red.), Kodeks..., op. cit., p. 770. 

54 J. Piórkowska-Flieger, [in:] T. Bojarski (red.), Kodeks..., op. cit., LEX/el art. 310 teza 3. 

5 M. Błaszczyk, [in:] M. Królikowski, R. Zawłocki (red.), Kodeks..., op. cit., p. 1031. 

56 E, Pływaczewski, [in:] A. Marek (red.), Prawo karne. Zagadnienia teorii i praktyki, 
Warszawa 1986, p. 419. 

57 S. Łagodziński, Glosa..., op. cit., p. 99. 
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the appearance of money of a higher denomination'.** The above view seems to be 
shared by Marek** and Siwik.°' 

Taking the analysis conducted so far from the point of view of altering as an 
alternative variant of the conduct of the perpetrator of the offense under Art. 310 
$ 1 of the p.c. into account, it is necessary to summarize the most important aspects 
of it. As part of this work, the second of the distinguished groups of positions char- 
acterizing the causative action should be advocated. On the basis of this type of 
counterfeiting, altering means introducing a change in the original money, which 
creates the appearance of its authenticity. Such a definition allows for the proper 
qualification of the perpetrators behaviour, in isolation from the type of modifica- 
tion made by them. In particular we will omit the alterations which imply the crea- 
tion of the appearance of a higher nominal value, which are overemphasized in the 
subject literature. However, this does not mean depreciating the fact that in concreto 
most alterations adopt this type of form. Moreover, it should be emphasized that 
in abstracto both varieties of causative behaviour are characterized by an identical 
degree of reprehensibility. Consequently, the same limits of criminal sanctions in 
the case of their implementation are accurately determined. It should be noted that 
from the point of view of the admissibility of criminal liability for money altering, it 
does not introduce variables of both the type of means used and the chosen method 
of action. In order to assign the verbal element, the introduced alteration does not 
have to demonstrate durability or irreversibility. 


4. REMOVING THE SIGN OF REDEMPTION 


The last variation of the causative action type under Art. 310 $ 1 of the p.c. is the 
removal of the sign of redemption from money. When interpreting the meaning of 
the verbal element, it is worth paying attention to the rules set on the basis of common 
language. Having regard to the above, it should be stated that “remove” means “to take 
something from somewhere, to remove someone from somewhere, to deprive some- 
one ofa position or office, to make something cease to exist, to pull or drag something 
out of a living organism’.*"’ On the other hand, the following words are considered to 
be close: “move”, “move away’, “displace”, “translate”, “take out’, “take away”? 

In the context of defining a verbal element, first of all, the approach presented 


by Swida should be indicated. In his opinion, the removal of the sign of redemp- 


58 R. Góral, Kodeks..., op. cit., p. 517. 

5 A. Marek, Kodeks..., op. cit., p. 573. 

510 Z. Siwik, [in:] M. Filar (red.), Kodeks..., op. cit., p. 1649. 

5u_$. Linde (red.), Słownik języka polskiego. Tom 6, Lwów 1860, p. 184. 

52 A. Latusek (red.), Praktyczny słownik wyrazów i zwrotów bliskoznacznych, Kraków 2001, 
pp. 256-261. 
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tion consists in “rendering that sign invisible on an authentic copy of money or 
a security”. The above view is dominant in doctrinal considerations and was unre- 
servedly shared by Gutekunst,°'* Andrejew,** Göral,’'* Marek,°!” Plywaczewski,°'® 
Piórkowska Flieger,*!? Siwik,» Bartłomiej Gadecki,”! Małgorzata Gałązka, 
Cwiakalski and Buchała.>* It is worth noting, however, that the latter detailed the 
problem, assuming that the removal of the sign of redemption is also to cause that 
money acquires its original appearance, in isolation from the shape, durability or 
recognizability of the stamp.° In a similar way, the issue was described by Grze- 
gorz Labuda and Marek Kulik. The first of the authors indicates that the removal 
manifests itself in “getting rid of such a sign (...) or making it invisible”. In turn, 
Kulik recognizes that the implementation of the causative action in this variation 
of prohibited behaviour consists in “making it [sign - M.B.] in any way invisible 
or getting rid of it.” Oczkowski and Błaszczyk draw attention to a different aspect 
of understanding the element of the objective side in question. They stress that the 
removal of the sign of redemption amounts to restoring to the money, other legal 
tenders or documents the right to participate in trade as authentic.** The optics of 
Blaszczyk and Oczkowski on the characteristics of this variation of the causative 
action appears to be the most interesting. This is due to the fact that their concept 
breaks away from the external form of the carrier of the legal good, on which the sign 
of redemption is placed. Moreover, it puts in the foreground the legal consequences 
that are associated with the application of such a designation to the object of the 
executive action and its removal. 


5 W. Świda, [in:] I. Andrejew, W. Świda, W. Wolter (red.), Kodeks..., op. cit., pp. 724-725; 
idem, Prawo..., op. cit., p. 619. 

54 W, Gutekunst, [in:] O. Chybiński, W. Gutekunst, W. Świda (red.), Prawo..., op. cit., p. 419. 

°5 I, Andrejew, Kodeks..., op. cit., p. 203. 

5i6 R, Góral, Kodeks..., op. cit., p. 517. 

57 A. Marek, Kodeks..., op. cit., p. 537. 
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53 Z, Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks..., op. cit., p. 936. 

54 K. Buchała, [in:] K. Buchała, P. Kardas, J. Majewski, W. Wróbel, Komentarz..., op. cit., 
pp. 222-223. 

° Ibidem, p. 225. 

526 G. Łabuda, [in:] J. Giezek (red.), Kodeks..., op. cit., p. 1515. 

527 M. Kulik, [in:] M. Mozgawa (red.), Kodeks..., op. cit., LEX/el art. 310 teza 15. 
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[in:] M. Królikowski, R. Zawłocki (red.), Kodeks..., op. cit., p. 1033. 
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It should be noted that the implementation of the causative action is to affect 
a certain object. Moreover, it is to lead to specific consequences for the legal good 
in the form of normative foundations of the financial system. The subject literature 
clearly indicated that a sign of redemption should be understood as a sign indicat- 
ing the cancellation of money and its exclusion from trading,** usually in the form 
of a special stamp or seal.** It is worth noting that a court decision or a decision of 
a competent authority may also constitute a sign of redemption within the mean- 
ing of Art. 310 $ 1 of the p.c.*" This type of situation will, however, mostly concern 
the documents indicated in fine in the content of this provision. The redemption 
indicated by the sign placed on the money communicates the discontinuation of 
property law and the guarantee of the state manifested in ensuring its universal and 
unlimited obligation to accept, from the material carrier, i.e. the monetary token.*” 
The realization of a verbal element, thus, leads to a specific “restoration of the previ- 
ous condition” before the redeeming of money and, consequently, the creation of the 
appearance that imitation is a value still functioning in circulation.** 

Next, the topic of treating the removal of the sign of redemption as a special form 
of money altering should be addressed. In this context, two voices can be noticed 
among the representatives of doctrine, presenting divergent views. The first indicat- 
ing the possibility of such a broad interpretation of money altering can be found 
as part of the work of the Codification Commission of the Republic of Poland. It 
presented the following statement: "In addition, a specific form of counterfeiting 
of money and securities is the removal of signs of its withdrawal from circulation, 
and thus deprivation of value. (...) Apart from certain interpretative doubts, it must 
seem advisable to classify this type of activity as a money-altering offence”. ** It seems 
that Juliusz Makarewicz also belonged to the supporters of the above view.’ In the 
light of the above, it was considerations of a legislative rather than substantive nature 


5 A. Nowak, [in:] A. Nowak, T. Malczyk, R. Nesterowicz (red.), Zwalczanie fałszerstw pienię- 
dzy, Szczytno 2010, p. 17; Z. Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks..., op. cit., p. 936. 

50 Z. Siwik, [in:] M. Filar (red.), Kodeks..., op. cit., p. 1649; M. Siewierski, [in:] J. Bafia, 
K. Mioduski, M. Siewierski (red.), Kodeks..., op. cit., p. 536. 

51 J, Skorupka, [in:] R. Zawłocki (red.), System..., op. cit., p. 815; idem, [in:] A. Wąsek, 
R. Zawłocki (red.), Kodeks..., op. cit., p. 1615; M. Błaszczyk, [in:] M. Królikowski, R. Zawłocki 
(red.), Kodeks..., op. cit., p. 1033. 

52 J, Skorupka, [in:] R.A. Stefański (red.), Kodeks..., op. cit., p. 1823; idem, [in:] R. Zawłocki 
(red.), System..., op. cit., p. 815; E. Pływaczewski, op. cit, p. 419. 

53 Synthesis found in: M. Błaszczyk, [in:] M. Królikowski, R. Zawłocki (red.), Kodeks..., 
op. cit., p. 1033; E. Pływaczewski, op. cit, p. 419; J. Śliwowski, op. cit., p. 487; L. Peiper, Komentarz..., 
op. cit., p. 376. 

54 Komisja Kodyfikacyjna Rzeczypospolitej Polskiej. Sekcja prawa karnego. Tom II, op. cit., 
p. 342. 
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that had a decisive impact on such recognition of the essence of causative actions. 
Ihe alternative approach, indicating the distinctiveness of each of the varieties of 
prohibited behaviour, is advocated by Gutekunst°” and Buchała.* 

Commenting on the outlined issue, it should be noted that special considerations 
related to the proper protection of the foundations of the financial system were in 
favour of distinguishing the removal of the sign of redemption as a separate category 
of causative behaviour. It is impossible to ignore such an important argument. In 
addition, it should be noted that each of the causative actions covered by the content 
of Art. 310 $ 1 of the p.c. is of a disjoint nature in relation to each other. Although 
the prima facie interpretative frames of the functional features of the alteration 
and removal of the signs of redemption remain in the crossing relationship, such 
a conclusion would be fraught with the risk of error. It should be emphasized that 
removing the sign of redemption does not constitute a variant of money altering, but 
a separate variation of prohibited behaviour. Therefore, it seems correct to conclude 
that causative actions remain in the exclusion relationship. 

In conclusion, it is worth pointing out that removing the sign of redemption 
should be understood as any factual or legal act that leads to the restoration of 
the economic significance of money it had before its cancellation. Moreover, the 
modification of money should take place in such a way that the counterfeit creates 
the appearance of authenticity. The above approach allows to take into account the 
previous conclusions of the representatives of the doctrine, synthesize them and 
present them in a slightly different light. The modification of the current view is 
limited to broadening the perspective and taking into account the specificity of 
the particular way of excluding money from trading, which is relevant for the type 
under Art. 310 $ 1 of the p.c. 


5. SIMILARITY OF THE COUNTERFEIT TO THE ORIGINAL MONEY OR MONETARY TOKEN 


At the previous stages of the analysis, it was pointed out that counterfeiting money 
can be reduced to its creation in such a way that it can be considered an original. The 
behaviour consisting in making modifications in money in such a way as to create 
the appearance of authenticity was recognized as altering the carrier of the legal 
good. In turn, when removing the sign of redemption is considered, it was assumed 
that the implementation of the causative action is any behaviour that, while main- 
taining the appearance of authenticity, restores the economic functions of money to 
the carrier of the legal good. Such a definition, at least in the semantic layer, seems to 


53° W. Gutekunst, [in:] O. Chybiński, W. Gutekunst, W. Świda (red.), Prawo..., op. cit., p. 419. 
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assume the existence ofa certain threshold of compliance of the counterfeit with the 
original money. The question arises whether and, if so, with what criteria a binding 
assessment of the similarity of imitation on the basis of the type of prohibited act 
in question should be made. The issue of bringing to criminal responsibility for the 
creation of imitation, which masterfully reflects the features of the original money 
seems to be out of debate. Difficulties in evaluating the act of the perpetrator arise 
when the imitation deviates in its similarity from the original - often even signifi- 
cantly. In connection with the above, in the further part of the work we will present 
and analyse the models developed in the doctrine of criminal law and judicial juris- 
prudence to eliminate and verify whether we are dealing with counterfeit money. 

Ihe resemblance of counterfeit to the original does not constitute a strictly lan- 
guage science question. The issue of assessing whether the perpetrator (effectively) 
counterfeited, altered or removed the sign of redemption from the legal good carrier 
has legal implications. It is worth noting here that making arrangements regarding 
the achievement of a certain subminimum threshold of convergence with the origi- 
nal by imitation is important from the point ofview of recognizing a given behaviour 
as the subject of criminal law valuation from the point of view of the disposition of 
Art. 310 $ 1 of the p.c., issues of attempted forms of the prohibited act, in particular 
the responsibility for making or assigning criminal responsibility for an unsuccess- 
ful attempt. Moreover, it can generate issues from the point ofview of excluding the 
perpetrator’s liability due to the lack of a component of guilt, excluded by an error 
as to the constituent elements. 

The starting point for further analysis should be to determine whether there 
is a minimum range of elements of the monetary token, the inclusion of which 
in the counterfeit determines the criminal liability of the offender. Accordingly, 
the omission of these components would exclude the implementation of elements 
of the type under Art. 310 § 1 of the p.c., due to the lack of convergence with the 
original. Such an approach would constitute a preliminary reduction mechanism, 
eliminating behaviours that inherently do not pose a threat to the legal good from 
the scope of criminal law valuation. In this context, attention should be paid to the 
following perspective. 

First of all, the similarity of imitation can be assessed taking into account similar 
external features that affect the possibility of confusing the imitation with authentic 
money (e.g. format, colour, shape, denomination). Secondly, the structural features 
of a coin or banknote (metal or paper used by the perpetrator) can be used to 
determine the degree of matching. Immanent (generic) features of imitation money 
include a similar format of the monetary token. It is often pointed out that the repro- 
duction of this element at a level similar to the original has a primary character in 
relation to the others. According to this assumption, if the reproduction has all the 
features of the monetary token, with the exception of comparable dimensions, it 
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excludes the counterfeiting of money. This leads to the conclusion that the criterion 
of maintaining a format that is similar to the original is of fundamental significance 
in terms of verifying further features of compliance and the level ofimitation. Next, 
it is indicated that the image of the obverse and the reverse sides must be executed 
in a related way. It means that the counterfeit must only in general characteristics 
reflect the individual contours and elements of the illustration placed on the mon- 
etary token. The third element that is considered indispensable for the adoption of 
a counterfeit type is the generic compatibility of the base material and the appropri- 
ate colour. In this context, the findings of Nikolai Tagancew, who indicates that “even 
the absence (...) of an indication of their circulation value (...) does not exclude 
the resemblance of a counterfeit coin to an authentic coin, and so such a counterfeit 
must be considered a counterfeit coin’, must be considered doubtful.** It seems that 
the reflection of the nominal value in the content of the counterfeit is one of the 
most important elements ofthe monetary token, the absence of which may exclude 
the responsibility of the perpetrator. 

It is worth noting here that such an approach is not without controversy. This 
is due to the fact that its application in concreto may lead to divergent conclusions. 
On the one hand, we have an argument stating that where the determination of the 
quality of imitation is at a level that, due to mapping deficits, is not able to mislead 
anyone as to authenticity, means that there are no criminal consequences. ** Accord- 
ing to an alternative concept, there are grounds for holding the perpetrator to crimi- 
nally liable for the implementation of the attempted form in the form of a criminal 
unsuccessful attempt. An important voice in the discussion in this context was taken 
by Oktawia Görniok, who pointed out that “in addressing this problem, it should 
first of all be taken into account that in a situation where a counterfeit or altered 
object has been released into circulation and the recipient has been misled, both 
the victims experience and the circumstances in which it happened are irrelevant 
to the perpetrator's liability. The means used by them were undoubtedly suitable for 
committing a prohibited act (art. 13 $ 2 of the p.c.)”, and she summarized on her 
reasoning: "It would seem that his conduct should be regarded as an unsuccess- 
ful attempt only if such a counterfeit or altered object is not capable of misleading 
anyone under normal conditions, regardless of their discernment in this matter”.** 
Taking into account the above reasoning, it is worth noting that the author did not 
decide that in all cases of “unsuccessful” counterfeiting of money, the construction 
of unsuccessful attempt should be applied. She only signaled such a possibility. In 


58 N. Tagancew, op. cit., pp. 448-449. 
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her argumentation, she referred to one of the verification models to the convergence 
of the imitation with the original, which will be discussed later in the work. The 
argument of Kulik, who indicated that “it is a situation in which the perpetrator 
used such primitive means that it proves impossible to put money into circulation 
under any conditions. It is precisely here that we can see the possibility of using the 
construction of an unsuccessful attempt, an attempt because in fact the perpetrator 
failed to counterfeit or alter money or other means, and of an unsuccessful one, 
because they did so in such a way that it was impossible to counterfeit” appears 
to be important for further findings. It is worth noting, however, that the firmness 
of his argument was accompanied by a cautious thesis that the field ofapplication of 
the construction of an unsuccessful attempt is not wide, as it concerns only obvious 
cases of money counterfeiting. 

Without prejudging this issue, due to the prior need to conduct an in-depth study 
of inept attempts that would exceed the framework and requirements of the present 
study, it should be noted that there are grounds for applying the institution included 
in the content of Art. 13 $ 2 ofthe p.c. Alternatively, it cannot be ruled out that there 
is no threat to the legal good and the inability to perform an act under Art. 310 $ 1 
of the p.c. will result from the lack of an object or from the use of an unsuitable 
measure. To some extent, the degree of reproduction of the original monetary token 
may be taken into account. The diversity of the possibilities of using the construct of 
ineffective attempts also results in part from the characteristics of individual varie- 
ties of prohibited behaviour covered by Art. 310 § 1 of the p.c. 

Secondly, it should be noted that in more recent studies authors avoid attempts 
to determine the limit of achieving a sufficient level of compliance with the original 
by means of references to specific elements of money. Therefore, a general formula 
was sought to exclude the recognition of the most glaring behaviours as perpetrated 
counterfeiting type. As a result, a reduction mechanism was created, eliminating 
those acts that do not give the counterfeit the appearance of authenticity, or create 
the possibility of it being considered an original. However, it is worth noting that 
the following diagram is only the first stage of assessing a given behaviour from 
the point of view of a set of elements of the type of money counterfeiting. Negative 
verification means stopping at trying to commit a prohibited act. The positive, on the 
other hand, does not predetermine the perpetration. It only allows the application 
of more advanced models, which will be discussed at further stages of this analysis. 

When indicating the assumptions of the reduction scheme used at the first stage 
of the assessment, it is worth noting the thesis of Świda, who mentioned that 
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the resemblance to the original must be such that it does not immediately arouse suspi- 
cion in every person at first glance. However, if both the size, drawing or printing of 
only one side of the paper, the counterfeit copy is so different from the original that it is 
immediately visible that it is not money or a security in circulation, then the production 
of such copies, e.g. for fun, is not counterfeiting within the meaning of art. 227 $ 1, and 
whoever misled a naive person with such a copy may be held liable only for fraud under 
art. 205.5? 


Similar approach is voiced by Skorupka,** Błaszczyk,*** Wojciechowski** and 
Ćwiąkalski.*** When analyzing the model based on the above assumption, it is worth 
noting that a specific test of the lack of fundamental reservations as to the authentic- 
ity of money is based on the perceptual reception and reflection of basic external 
features of the imitation made available to the user of the financial system. This 
means that the occurrence of generic elements of a monetary mark allows prima 
facie to verify whether the counterfeit has a sufficient degree of similarity to a mon- 
etary token to talk about the implementation of the functional element. It is worth 
emphasizing that at the first stage the reference point for determining the sufficient 
convergence of imitation with circulation money is each user. This is an extremely 
broad formula of the recipient of money, which has been deprived of further detail- 
ing features (reasonable, experienced, average). This generates the need to carry out 
a selection at the stage of application of the law, which elements of the monetary 
token are so characteristic for each and every user that their absence leads to two 
types of consequences. First, the deficit of certain features of money should arouse 
the user’s suspicion that they are dealing with an imitation. Secondly, the doubts that 
arise should be of such a high degree of intensity that they border on the belief in 
falsehood. It is worth noting here that the moment of their occurrence is relevant. 
The assessment of the degree of convergence with the original is also determined 
by the criterion of the time of reasonable objections, which should de facto coincide 
with the users first contact with the monetary token. 

Next, we should present the models developed in the doctrine and functioning 
on the basis of jurisprudence to verify the commission of the prohibited act, taking 
into account the degree of similarity of the imitation to the original. Clearly, as 
a result of the reduction performed at stage I, the assessment of the conformity of 
a counterfeit, which on the one hand, takes into account the generic characteristics 


52 W. Świda, Prawo..., op. cit., p. 619. 

5 J, Skorupka, [in:] R.A. Stefański (red.), Kodeks..., op. cit., p. 1820. 

54 M. Błaszczyk [in:] M. Królikowski, R. Zawłocki (red.), Kodeks..., op. cit., p. 1031. 
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of money, and on the other hand, represents a level that does not raise immediate 
doubts as to the authenticity, even under unfavourable circumstances. In the course 
of the analysis, four models were revealed, which only slightly overlap in terms of 
their range. Three of the crystallized diagrams in the main part boil down to the 
construction of personalized comparative forms. 

The argument devoted to the characteristics of individual models should be pre- 
ceded by an indication of the focus on the level of imitation, which necessarily does 
not belong to any of the listed below. This is the view that maintaining any level of 
imitation representation that exceeds the threshold of the generic characteristics of 
money and the absence of fundamental doubts as to authenticity is not required to 
attribute liability for the committed money counterfeiting offence. This kind of con- 
cept is derived from judgments made in the times of the Second Polish Republic.” 
Piórkowska-Fliegers statement is aimed at the above. According to her, it should 
be considered unnecessary to look for additional models to verify the level of the 
produced imitation. 

The first of the verification models is based on the personal model of an expe- 
rienced participant of the financial system. This is not often an applicable scheme. 
Among the supporters of the model of an experienced money user was Leon Pei- 
per.’ According to him, we may speak of money counterfeiting when the degree 
of imitation is so high that in order to disclose the implementation of prohibited 
behaviour, meticulous verification of the external features of money or the use of 
specialized devices is required. Makarewicz also advocated the scheme ofa careful, 
attentive user of money as a reference point for assessing the degree of similarity 
of imitation.*” An attempt will be made whenever an experienced and meticulous 
financial market participant is able to reveal the inauthenticity of an imitation. 

Ihe second scheme is to use the model of the average user of money. It should 
be noted that this concept arose on the basis of judicial jurisprudence. The first 
reference to this personalized model can be found in the judgment of the Supreme 
Court.” It seems that the model of the average participant in the financial system 
should be considered rooted in the absence of the obligation to verify the authen- 
ticity of money as part of minor, everyday transactions. In addition, the decrease 
in the level of imitation necessary to perform the type compared to the first of the 
distinguished models results from the fact that the vast majority of entities partici- 
pating in money trading are not specialists in the field of money security measures. 


%7 Judgment of the SC of 21 November 1928, ref. Kr 319/28, RPiE, z. 3, p. 396. 
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50 Judgment of the SC of 17 December 1973, ref. I KR 260/73, PUG 1974, z. 5, p. 173; cf. 
Judgment of the SC of 3 Ocrober 1975, ref. IV KR 221/75, OSNKW 1975, z. 12, item 161. 
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To some extent, the application ofthe second model can be seen in the content ofthe 
judgment of the Court of Appeal in Warsaw.”°' In more recent case law, the average 
user standard was applied in a case heard by the Court of Appeal in Lublin, where 
in the judgment we read that 


it is not necessary to accept that there has been a counterfeiting of a legal tender that 
the counterfeit bears an exceptionally high resemblance to the original, so that only an 
experienced person can be misled. Also, a simple method of counterfeiting, e.g. using 
commonly available laser printers, constitutes the implementation of the provision of 
art. 310 $ 1, because an average person can hypothetically, acting in trust, haste or distrac- 
tion, consider a given object (money, legal tender, promissory note) to be authentic.** 


In the argument presented by the court, the model of an average, ordinary par- 
ticipant in the financial system was associated with the element of trust in money 
as a reliable legal tender and the lack of the need to verify the authenticity of money 
when there are no justified needs for it. The standard of the average user of money, 
as a model of a person used in verifying the counterfeiting of money, is shared 
by some representatives of the doctrine. The above view was essentially shared by 
Andrejew, who slightly modified the pattern, by assuming that counterfeiting is 
committed when the perpetrator “produces objects so similar to money that an 
average experienced person, accepting such an object under normal circumstances, 
could not immediately realize its inauthenticity.** Modification of the standard 
approach is reduced to taking into account an additional element in the form of 
normal circumstances in which the personalized comparative form is to assess the 
level of mapping of the monetary token. The view of Andrejew has recently been 
referred to by Zawłocki.** The theses formulated by Buchała also contributed to the 
development of the discussed model. In the authors view, the attempted crime of 
counterfeiting will be the creation of an imitation easily recognizable by an average 
user of money. This means that the threshold for committing a prohibited act - in 
terms of the degree of convergence of the imitation in relation to the original - was 
placed between the possibility of recognizing the falsehood by a specialist and the 
relatively easy disclosure of the lack of authenticity. The model of the average user, 
in the version presented by Buchała, was shared by Góral and Marek.” 


51 Judgment of the CA in Warsaw of 25 April 2002, ref. II AKa 120/02, OSA 2002, z. 11, 
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Turning to the analysis of the third model, it should be noted at the outset that 
this approach enjoys the greatest recognition among representatives of the doc- 
trine*7 and is the most commonly applied one in the case law practice of Polish 
courts.” It is based on the personal pattern of an inexperienced money user. For 
the first time, this scheme was used on the basis of the jurisprudence of the Supreme 
Court.” It is worth highlighting a few elements in this context. Firstly, one of the 
foundations of this approach is the indication that the standard of an experienced 
money user — as a model template — is an inadequate level for verification of the 
level of imitation. Secondly, the Supreme Court creates, as a personified compara- 
tive form, an inexperienced user of money, i.e. an entity that does not even have an 
average knowledge of cash flow, lacks basic practice in dealing with money and is 
unfamiliar with the system of security features provided for the protection of money 
tokens. Thirdly, there is a lack of perpetration on the basis of this model when a per- 
sonal pattern is able to immediately recognize a counterfeit of money. Relatively 
speaking, it can be said that an inexperienced user of money prima facie does not 
see grounds for questioning the authenticity of money. Importantly, on the basis of 
the third model, the relevant criterion for verifying the level of compliance with the 
original is not the recognition of the entity that is well, or even average-oriented in 
the appearance of money. In order to establish that counterfeiting has been com- 
mitted, it is sufficient that the falsification reflects a degree of similarity such as to 
mislead, as to the authenticity, an inexperienced person.** 


57 Synthesis found in: Z. Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks..., op. cit., p. 933; 
M. Gałązka, [in:] A. Grześkowiak, K. Wiak (red.), op. cit., pp. 1632-1634; G. Labuda, [in:] J. Giezek 
(red.), Kodeks..., op. cit., pp. 1515-1516; B. Gadecki, Kodeks..., op. cit., Legalis art. 310 nb 5; J. Satko, 
Glosa do wyroku SA w Gdańsku z dnia 24 lutego 1993 r., sygn. II Akr 357/92, „TSO” 1994, z. 10. 
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p. 741; judgment of the SC of 4 June 1934, ref. II C 608/34, UN (K) 1935, z. 1, item 10; judgment 
of the CA in Warsaw of 19 October 2018, ref. II AKa 192/18, LEX nr 2584526; judgment of CA 
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131/04, Prok. i Pr.-wkł., 2005, z. 3, item 23; judgment of the CA in Kraków of 8 March 2005, ref. 
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The fourth of the distinguished models breaks away from the user of money as 
an exemplary personal model, in favour of valuing the perpetrator’s act through the 
prism of the circumstances in which the counterfeit is put into circulation. Interest- 
ingly, according to this approach, the appropriate level of similarity of imitation to 
the authentic carrier of the legal good seems to come to the background. Taking 
into account the specificity of this concept, its assumptions should be traced. In this 
context, the theses functioning in the literature on the subject seem to derive from 
and follow the findings of judicial jurisprudence." The arguments presented in the 
above-mentioned case-law provided an argumentative basis for common courts 
when issuing subsequent decisions.*” It is worth noting that one can also find refer- 
ences to this concept among the representatives of doctrine. For example, a reference 
to the indicated model can be found in Görniok, who indicated that “when the coun- 
terfeit or processed object was released into circulation and the recipient was misled, 
both the victim’s experience and the circumstances in which it happened are of no 
relevance for the perpetrator’s liability. The means used by them were undoubtedly 
suitable for committing a prohibited act (art. 13 $ 2 of the p.c.)”® On the basis of 
the above arguments, we see a relatively strong emphasis on the nature of the cir- 
cumstances in which the imitation is released into circulation. In the opinion of the 
Supreme Court and representatives of doctrine, this may be the leading criterion, 
thus, leading to a reduction in the role, and sometimes even excluding the need 
to assess the level of imitation. With this assumption, the creation of imitation far 
from perfect may lead to criminal liability for money counterfeiting, because there 
were circumstances conducive to its circulation. The applicability of this model is, 
therefore, characterized by a much wider scope than the remaining approaches. 
With regard to these imitations, which are characterised by a negligible degree of 
convergence with the original, the lack of favourable conditions for the release of 
a primitive counterfeit into circulation seems to exclude liability for the crime com- 
mitted. In this case, the level of reproduction of the original becomes meaningless. 
However, it is doubtful whether the circumstance of circulating the counterfeit, 
which falls outside the prohibited act under Art. 310 § 1 of the p.c., should be rel- 
evant to the scope of liability. In the case of competition between assessments of the 
same act, this seems feasible. In other cases, these circumstances should be taken 
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into account on the basis of the offense under Art. 310 $ 2 of the p.c., and the release 
of imitations into circulation does not belong to the essence of the discussed type. 

Before summarizing this part of the analyses, it is worth embedding the legal 
and comparative models used in Poland. On the basis of the Swiss doctrine of law, 
the prevailing position is that one should not set too high requirements in terms 
of the level of representation. This approach is motivated by the lack of a universal 
obligation to verify the authenticity of money in everyday transactions.** When 
assessing the set of constituent element of the type of offence, the persuasiveness of 
the counterfeit is taken into account, taking into account the likelihood ofits confu- 
sion with the authentic value. There is still a need to subjectify this assessment. It is, 
therefore, assumed that the produced imitation must be so similar to the original 
as to mislead the average unsuspecting person.*® This means that the creation of an 
imitation, the inauthenticity of which is found at first glance, excludes the liability 
for the offence under Art. 240 sec. 1 of the Sw.p.c. in the form of its commission.”“ 
In Germany, on the other hand, a counterfeit should represent a level that, in ordi- 
nary transactions, poses a risk of misleading an unsuspecting person.*” Imitation 
is not required to remain at a high level. For the attribution of liability for money 
counterfeiting, it is sufficient that the counterfeit gives the impression of being issued 
and put into circulation as a legal tender by a competent national or foreign author- 
ity. The criminalisation of the creation of imitations with a low level of convergence 
with the original results from the lack of an obligation to verify the authenticity of 
monetary tokens at each transaction.*® 

Summing up the analyses so far on the level of imitation, it is agreed that the 
varieties of prohibited conduct include: counterfeiting, alteration or removal of the 
sign of redemption from money. Each of the verb elements in its semantic layer refers 
to an unspecified level of compliance with the original. The idea is that the resulting 
imitation could be regarded as an authentic monetary token; or it would create a sem- 
blance of authenticity. The basic task of the representatives of the doctrine of law and 
the adjudicating courts in this regard is to decode the binding level of mapping that 
justifies the prosecution and the scope of criminal liability for behaviours that create 
a threat to the object of protection. As the analysis demonstrated, the reflection of 
the generic characteristics of money is only part of the first stage of control of the act 
in the process of crime. The statement of such components as the shape, colour or 
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format similar to the original should be supplemented with the absence of prima facie 
occurrence, in any participant of the financial system, of doubts as to the authenticity 
of the imitation. Their absence justifies liability for attempting to counterfeit money. 
Positive findings at this stage do not mean that the perpetrator has completed a set 
of elements of type, but allow for further control, using the developed verification 
models. Moreover, the developed schemes, which are basically based on personalized 
comparative forms, were analyzed. Personal patterns refer to the user of money, with 
a certain amount of knowledge and insight in money trading. The dominant character 
in doctrinal considerations and jurisprudential analyses is the model of an inexperi- 
enced user of money. This means that, according to the majority position for assigning 
the set of type elements under Art. 310 $ 1 of the p.c., it is necessary to find that the 
imitation demonstrates such a degree of reproduction of the original as to mislead, as 
regards its authenticity, an inexperienced participant of the financial system. Failure to 
exceed this limit leads to responsibility for the accomplished attempt or may lead to the 
application of the structure described in Art. 13 $ 2 of the p.c. Such a reference point 
— as a personal model — seems appropriate and deserves approval. In fact, it allows 
for the recognition of all those prohibited acts that lead to the creation of imitations 
with a reasonable level of reproduction of the original as perpetrated. It also does not 
set an excessively strict regime of imitation level, thus, ensuring an adequate scope of 
protection for the normative foundations of the financial system. 


§ 3. The object of the executive action 


The object of the executive action of the prohibited act was typified in Art. 310 § 1 of 
the p.c. as Polish or foreign money, Polish or foreign monetary token, which has been 
established as a legal tender, but has not yet been put into circulation, another legal 
tender or a document entitling to receive a sum of money or containing the obliga- 
tion to pay capital, interest in profit or a statement of participation in a company. Such 
a defined circle of objects of direct action requires narrowing from the point of view 
of the subject of the present work. The object of analysis and reference point on the 
basis of the type under Art. 310$ 1 of the p.c. constitutes money. This means that falls 
basically outside the scope of our interest, is the issue of documents indicated in fine in 
the content of Art. 310 $ 1 of the p.c. In principle, a number of examples from judicial 
jurisprudence, or indicated in the literature on the subject in relation to securities, 
translate into the protection of money. Moreover, outside the research area of work 
there is an issue of other legal tenders. The exclusion of this group is understandable. 
These tenders, although they are characterised by a general and unlimited capacity to 
redeem pecuniary obligations, are not money within the meaning of criminal law. This 
is due to the legislators eloquent decision to separate from the group of legal tender, 
not just money, but also other legal tenders. Nevertheless, as a result of the ambiguity 
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of money on the basis of the legal system - which will be discussed later in the work 
- it is necessary to verify whether cashless money, electronic money and virtual cur- 
rency are among the designations of the “money” element within the meaning of Art. 
310 $ 1 of the p.c. Prima facie, such an interpretation is not impossible. This topic will 
be the subject of our further analysis. However, it is worth noting at this point that 
as a result of the normative change of Art. 115 § 9 of the p.c. and supplementation 
of the content of the aforementioned provision with “pecuniary tender stored in the 
account’, the existing optics on bank money is modified, leading to the conclusion that 
it is not money within the meaning of the type in question. In the light of the above, 
the decision to analyse a monetary token which has been established as a legal tender 
but which has not been put into circulation may be controversial but may be justified. 
The motive for expanding the research area with the indicated element is the fact that 
money and the monetary token come from a common semantic core. They differ in 
the “stage” on their way to being in circulation. It should also be emphasized that only 
their joint characteristics and assessment can lead to verification whether the scope 
of criminal law type protection is comprehensive and, at the same time, complete. 


1. POLISH OR FOREIGN MONEY 


The detailed analysis should be preceded by a general note. In the wording of Art. 
310$ 1 of the p.c. the legislator clearly stated that criminalisation includes the imple- 
mentation of varieties of prohibited conduct against Polish or foreign money, or 
a Polish or foreign monetary token that has been established as a legal tender, but 
has not yet been introduced into circulation. This means that the will of the legisla- 
tor is to introduce uniform protection for both native and foreign values. The over- 
whelming impact on the application of coherent legal solutions in the field of money 
security was due to the potential negative consequences for the economy, in case of 
the functioning of counterfeits in trade. Wacław Makowski, who draws attention to 
the economic relations between states, the implementation of the economic policy 
of the state, trust in the coin functioning in circulation as a factor constituting an 
inducement to introduce the normative foundations of homogeneous protection of 
money, in isolation from the country of its issuance, further supports this.** The 
application of uniform protection cannot be conditional on the guarantee of statu- 
tory or contractual reciprocity. 

In initiating the characteristics of the carrier of a legal good, it should be noted 
that the legal system lacks legal definition of money. This means that, first of all, 
attention should be paid to the meaning rules functioning within the Polish lan- 
guage. According to the dictionary, money is “a legal tender accepted in exchange for 
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goods and services or redeeming from obligations”. The above definition allows to 
state that money is a subset of legal tenders. In view of such a wide range of mean- 
ings, it is necessary to further clarify this term. We find an attempt to narrow the 
dictionary approach in the reference to the functions assigned to money. In this 
context, it is worth noting the judgment of the Supreme Court, where it was pointed 
out that “the characteristic feature of money is its significance in the economic circu- 
lation, as a representation of a certain value'.”' The criterion of the value measure, as 
one of the specific functions of money, was also distinguished by Siwik.” The above 
topic was detailed by Oczkowski, who expressed the view that money is a specific 
movable thing with the ability to redeem liabilities, which is a measure of value and 
a means for accumulating savings.”* Discrepancies in the range of distinguished and 
accepted functions of money indicate that this criterion is a questionable point of 
reference. It does not allow for distinguishing money among the categories of legal 
tenders, based on certain, firm determinants. 

When initiating the thread devoted to the definition of a monetary token, it 
should be noted that the content of Art. 31 of the Act on NBP?” includes the legal 
definition of a monetary token. It is characterized by a range character by indicating 
that the monetary tokens ofthe Republic of Poland are banknotes and coins denomi- 
nated in złoty and grosz. On the basis of doctrinal considerations, it is indicated 
that the monetary token is treated as movable property, in the content of which the 
monetary unit is expressed,” i.e. the carrier'* of the monetary unit or the monetary 
sum.°” In addition, it is referred to as the tangible form of cash money,** the tangible 
form of a monetary unit,” or the medium of information and value. * The subject- 
matter of the dispute was whether an entry in the bank books could be regarded as 
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a monetary token. According to the first approach, referring to the content of Art. 
31 of the Act on the NBP, it is argued that such an interpretation is excluded.**' The 
thesis of Zbigniew Żabiński, who justified his view by assuming that an entry in the 
bank account reflects the obligation relationship between the parties to the bank 
account agreement,” is aimed at supporting the above. On the other hand, Zdzisław 
Fedorowicz considered that an entry in the bank account had an equivalent status 
with cash tokens.** The first of the distinguished positions appears to be correct, 
which identifies the monetary token with the banknote and coin within the meaning 
of Art. 31 of the Act on the NBP. Such an approach does not deprive the findings of 
the civil law doctrine of the recognition of a monetary token as a sui generis movable 
asset, constituting a carrier of a monetary unit. The basis for further considerations 
will therefore be the narrow approach to money (money sensu stricto). For the sake 
of clarity, it should be indicated that the expression of the above view at this stage 
of our analyses does not yet exclude the treatment of non-cash money (banking and 
electronic) as money under criminal law. The issue so outlined will be resolved later. 

Initiating considerations regarding the interpretation of money as a constituent 
element of a type of offense under Art. 310 § 1 of the p.c., first of all, it should be 
decided whether the above wording should be understood on the basis of ius penale 
as in other branches of law (in particular civil law), or whether this term has an 
autonomous meaning, resulting from the need of criminal law to perform its func- 
tions. At this stage of the discussion, two alternative approaches are noticeable. The 
first one refers to a uniform understanding of phenomena and institutions that are 
common to different branches of law. This conclusion is motivated by the directive 
of terminological implications and the coherence of the legal system. In this context, 
it is worth noting the guidance formulated by Lech Morawski, who, referring to the 
application of a legal definition from another branch of law, recommends taking 
into account the place of the interpreted provisions in the legal system and refer- 
ring to the functional interpretation. The failure to apply a universal definition, 
applicable on the basis of various branches of law, is, in the opinion of Zygmunt 
Ziembinski, one of the most striking examples of the disintegration of the science 
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of law and the reason for divergent decisions in judicial jurisprudence.** According 
to an alternative concept, since money is a complex phenomenon that resonates in 
different branches of law, it may be justified to have a divergent understanding of 
the term and to define it in a specific way within the framework of individual legal 
acts.” This is due to the fact that money functioning in circulation is important 
both for the legal system as a whole and for the general-abstract norm contained in 
a specific normative act. *” What is interesting, sometimes the meaningfulness and 
desirability of creating a general - common to all branches - definition of money is 
questioned. The above postulate is justified by the observation that the standards of 
conduct determine the legal relations arising against the background of a given sec- 
tion of reality and their diversity may lead to a different understanding of the same 
term.” Acceptance of the above leads to the admissibility of functioning, within 
a single system, of several equivalent definitions of money. 

In response to the above, it should be noted that it is possible to deviate from the 
requirements of the directive of terminological consequences and coherence of the 
system. However, this requires specific justification. A departure from the uniform 
interpretation applicable on the basis of another branch of law constitutes an accept- 
able interpretative procedure when it is motivated by the conceptual autonomy of 
a given field of law or the need to perform specific tasks or functions. In addition, 
when making a criminal interpretation and determining the meaning of the term 
“money’, it is necessary to refer to the ratio legis underlying the criminalisation of 
behaviours included in Chapter XXXVII of the Penal Code. Given the progressive 
dematerialisation of the basic institutions of legal transactions, it seems indispen- 
sable to also apply a dynamic interpretation. Taking into account the differences of 
interpretation on the basis of constitutional law and civil law regarding money, it 
is necessary to note the attempts made in the doctrine of criminal law to explain 
the element of the object of the executive action. Verifying the views expressed will 
allow us to present our own position on this subject. 

The overview of the positions should be initiated with a certain observation. 
In the dogmatics of criminal law, there is a double themed discussion in defining 
money. Importantly, the existing divergence concerns not only the interpretation 
of money as an element of the type in question under Art. 310 § 1 of the p.c., but 
understanding this term on the basis of the entire normative act. The first approach 
boils down to the thesis that money should be understood as a monetary token with 
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qualified features. On the other hand, an alternative concept is based on identify- 
ing money with the definition of currency functioning on the basis of the Foreign 
Exchange Law Act.* Without anticipating further findings, it should be pointed out 
that the first ofthe selected views has a dominant character in the subject literature 
and is not contested in court case law.°” 

Pointing out individual positions within the first approach, we should highlight 
the view of Görniok, who assumed that 


the name of Polish money is equivalent to the name of “the monetary token of the 
Republic of Poland”, as used in the act of 29.11.1997 on the National Bank of Poland (...) 
recognizing in art. 31 of this act, that the designations of this name are banknotes and 
coins denominated in złoty and grosz. Pursuant to art. 32 of this act, the legal tender in 
the territory of the Republic of Poland are such tokens issued by the NBP.*! 


The conclusions formulated by the author require attention, because when char- 
acterizing money on the basis of criminal law, reference was made in the descrip- 
tion structure to the construction of a legal tender within the meaning of Art. 32 
of the Act on the NBP. Such an approach to the subject of the executive action is 
shared, among others, by Piörkowska-Flieger,°”” Marek,** Siwik** and Paweł Dani- 
luk.” We find further detailing of the original concept by Görniok in the views of 
Skorupka. This author, developing the concept of the former researcher and point- 
ing to a narrow and broad approach to money, assumed that "in the crime under 
art. 310 p.c. the term money should be understood as only one of the current forms 
of money, namely circulating money issued by the NBP in the form of banknotes 
and coins, denominated in złoty and grosz”.*% In this context, it is worth exposing 
the most important elements of Skorupkas assumptions. First, it seems essential for 
the recognition of money that the competent authority carries out the issue process 
correctly. Secondly, the author, although failing to express this explicitly here, refers 
to the structure of the legal tender pursuant to Art. 32 of the Act on the NBP. Thirdly, 


5 The Act of 27 July 2002, Foreign Exchange Law (Journal of Laws of 2002, No. 141, item 
1178). 

°° For the sake of clarity, it should be noted that a full overview of the positions will be 
reflected de facto in the circular nature of money. It is so, as the clue of the dispute boils down 
to this issue. 
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in his opinion, money should be of a circular nature. This view was approved by 
Jacek Giezek*7 and Cwigkalski.°” In turn, Gałązka points out that the provisions of 
the Act on the NBP do not define the term “money”, but determine the understand- 
ing of the monetary token. At the same time, the author signals that in her opinion, 
the definition of money is closer to the characteristics of a monetary unit than that 
of a monetary token.” Against the background of the above division, the position 
of Błaszczyk should be considered unspecified, with the author stating that “money 
is monetary tokens (banknotes and coins) constituting a legal tender, currently in 
circulation (cf. art. 2 PrDew)”.°” The lack of transparency of the reasoning boils 
down to the reference to both the legal tender institution and the issue of currency. 

According to an alternative approach, money under criminal law is defined by 
reference to the understanding of the currency indicated in Art. 2 sec. 1 item 7 of 
the Foreign Exchange Law Act. Such an approach to the subject can be seen in the 
theses by Kulik,*! Jacek Kędzierski”? and Łabuda.** Kulik indicates that “the con- 
cept of money corresponds to the concept of currency within the meaning of art. 2 
sec. 1 item 7 of the Act of 27.07.2002”. He detailed his argument by assuming that 
"money is a monetary token. The monetary tokens are banknotes and coins. These 
are money tokens in circulation or withdrawn from it, but still subject to exchange 
(art. 2 sec. 1 point 7 of the Foreign Exchange Law)”. Without deciding at this point, 
which of the alternative approaches deserves approval and should constitute the 
basis for the reconstruction of the element of the object of the enforcement action, 
it should be noted that the common element of both concepts is a reference to the 
construction of the legal tender and its features. The divergence of positions, in turn, 
boils down to the question of the circular nature of money. On the basis of the first 
position, this element is considered indispensable. According to the second, money 
can also be understood as a monetary token withdrawn from circulation. Both are 
research issues that require analysis. 

The concept of legal tender is a term known to Polish legislation. On the basis 
of the Polish legal system, the reference to the above wording can be found in the 
content of Art. 32 of the act on the NBP. According to its content, the monetary 


°°” J, Giezek, [in:] J. Giezek (red.), Kodeks..., op. cit., p. 896. 
58 Z, Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks..., op. cit., p. 941. 
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tokens issued by the National Bank of Poland are a legal tender in the territory ofthe 
Republic of Poland. The monetary tokens of the Republic of Poland are banknotes 
and coins that are denominated in złoty and grosz. The characteristics indicated in 
the content of Art. 32 ofthe Act on the National Bank of Poland allows, first of all, to 
appeal to the public law nature of the legal tender. When looking for the essence of 
money understood as a legal tender, it is impossible not to notice the role of the state 
and the law it establishes in this regard. In the first place, it is worth noting that the 
mechanisms created within the state structures are to ensure stability, security and 
trust in the public finance sector and the financial system.‘ Such a defined objective 
is a consequence of the NBP’s constitutionally expressed obligation to protect the 
value of Polish money and to maintain care for price stability. 7 It manifests itself 
primarily in the indication that only the central bank of the state has the legal protec- 
tion required to carry out the issue of monetary tokens of the Republic of Poland. 
This leads to the conclusion that the public law nature of money can be inferred 
from the fact that the act of issue and marketing was performed by a competent 
constitutional authority of the state. The aforementioned element, in particular, is 
emphasized by the criminal law theoreticians when defining money. Skorupka drew 
attention to the special importance of the issuer in the correct decoding of the ele- 
ment of the object of the executive activity, indicating that “the concept of Polish 
money referred to in art. 310 of the p.c., should be understood solely as the monetary 
tokens of the Republic issued by the NBP”. The reference to the indicated criterion 
is also visible in Giezek’s thesis, who indicated that “their value does not result from 
their physical properties, but from their definition and the guarantees provided by 
the state”. The public law nature of money as a component of the definition of 
money on the ground of criminal law, can be found in the assumptions of Świda”! 
and Siwik.°” This is not the only element worth noting. It is necessary to refer to 
the payment function attributed to money, which boils down to playing the role of 
a medium of exchange. This generates the need for the legislator to include the obli- 
gation to accept money in the law.** From a different perspective, it is agreed that 
money is de facto the legal tender, which is based on the monetary system in force 
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in the country.‘ The above argumentation makes it possible to state that on the 
basis ofthe Polish legal system, money has a public law character. This circumstance 
manifests itself both in the listing of the designations of money and the boundaries 
of this term. Consequently, money should be understood only as monetary tokens 
constituting the legal tender of a given state. This leads to the conclusion that the 
so-called private money cannot be understood as money. ** This conclusion is obvi- 
ous when one takes into account the lack of legitimization on the part of the State 
for such a measure of value.*'* From the content of Art. 32 of the Act on the NBP, 
we can deduce another relevant feature of the legal tender. A common practice is to 
try to explain the institution in question by referring to the obligation to accept the 
monetary token and the consequences for the creditor‘' resulting from their refusal 
to do so.*'* Another important element of the legal tender, which is the compulsory 
power to redeem monetary liabilities, is derived from the above characteristics." 
This issue, however, raises objections among the representatives of the doctrine of 
law.‘ This element is also highlighted in the doctrine of criminal law. In this con- 
text, it is worth pointing out the view of Jerzy Sliwowski, who referred to the official 
criterion of the universal nature of a legal tender in the form of money.™ In addition, 
it is worth noting the statement of Buchala, who considered systems own money 
or that of another system as the subject of an executive action, defining it as a legal 
tender admitted to money trading, with a guarantee of value and an obligation to 
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accept it in money trading. ** These views deserve to be taken into account. It seems 
that a reasonable, rational legislator, when constructing the legal tender, took into 
account both the compulsory nature of the redemption of an obligation by way of 
payment and the obligation to accept it. In addition, it is worth noting the statement 
of Daniluk, who, defining money for the purposes of criminal law, signalled that 'at 
the same time, it must be emphasized that the value of money is not the result of 
its natural physical properties, but of the power granted to it by the State to redeem 
monetary obligations”.°” 

The issue of the possibility of conducting effective and binding monetary settle- 
ments with the use of money appears to be an important feature of money. In this 
element, the threat caused by the attack by the perpetrator seems to be the most 
visible. It is difficult to talk realistically about creating a danger to the normative 
foundations of the financial system, in particular to money and payment transac- 
tions involving it, if the legal tender was to be devoid of a circulating character. 
Makowski advocated the circular nature of money, pointing out that counterfeit 
money must have circulation in the country.** Otherwise, it does not constitute 
a carrier of a legal good within the meaning of the analyzed type. Next, it should be 
noted that the issue of the circular nature of money is of interest to the judicature. 
Of fundamental importance — not only for the practice of applying the law — was 
the resolution of the Supreme Court, which with its eloquence and argumentation 
determined the direction of criminal law interpretations regarding the counterfeit- 
ing of money. In the above judicature, it was stated that “the object of the executive 
action of the offence referred to in art. 227 $ 2 of the p.c., may not be - as not having 
the quality of legal tender - money withdrawn from circulation, even if it is subject 
to exchange at a bank”. Moreover, the Supreme Court, referring to the circular 
nature of money, pointed out that its criminal law protection makes the deepest 
sense when it concerns the trading of cash in connection with the sale, settlement of 
receivables, purchase of goods or services. Górnioks statement is aimed at support- 
ing the above, in that she indicates that "money withdrawn from circulation, even 
if it is exchanged at a bank, may not be the object of the execution of the offences 
in question, since it has ceased to be a legal tender”. ** This view — based on the 
indicated resolution of the Supreme Court - gained favour with a significant part of 
the doctrine of criminal law. It was approved, among others, by Góral,*” Marek, *% 
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Piörkowska-Flieger, Blaszczyk,“ Skorupka™! and Ćwiąkalski.“ The different per- 
spective, referring to the definition of currency under the Foreign Exchange Law, is 
preferred by Kulik,* Łabuda** and Kedzierski.“° 

In the above context, it is worth confronting the Polish perspective with the views 
functioning in other legal orders. In Germany, money means any legal tenders which 
have been certified by the state or an authority authorised to do so and intended 
for public circulation, in isolation from the general obligation to accept it. In this 
context, the exchange rate ofthe currency or the possibility of its voluntary or forced 
redemption is irrelevant. However, the condition is the fact of its formal issue by 
a given country.‘ The prevailing view is that money remains a legal tender until it 
is formally withdrawn by means of a specific state act.*7 This means that money is 
the carrier of the legal good of a given type of a prohibited act for as long as banks 
and other entities are obliged to exchange it. The status of money still exists — despite 
the formal decision to withdraw it from circulation — because what is significant is 
the right to exchange this legal tender. The existence of this right justifies the crimi- 
nalisation of money withdrawn from circulation, since it provides the basis for its 
continued usefulness in economic transactions. ** In Switzerland, on the other hand, 
money is to be understood as any legal tender issued by the State at the legal rate. * 
In the literature on the subject, this allowed a distinction to be made between money 
sensu stricto, comprising only legal tenders with an exchange rate and an obligation 
to accept them, and sensu largo, which includes other tenders functioning in eco- 
nomic turnover.‘ From the point of view of counterfeiting attacks metal money, 
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paper money and banknotes, which constitute legal tender, are relevant, i.e. they are 
used to redeem monetary debt with the effect of releasing the obligation of debtor.**" 

Taking into account the positions of representatives of Polish and foreign law, 
it seems that the characteristics of money on the basis of criminal law by reference 
to the construction of a legal tender with a circular character is more convincing. 
Referring to the object of protection, it is agreed that the criminal law protection of 
money finds the deepest meaning and confirmation when it concerns such mon- 
etary tokens that participate in trading. The legal good can be endangered only 
by attacking the tender involved in the functioning of the financial system. In the 
cited resolution, the Supreme Court indicated that turnover should be understood 
broadly as “turnover of cash in connection with the sale, settlement of receivables, 
purchase of goods or services”? It is worth pointing out that the above issue does 
not apply to such monetary tokens that have been withdrawn from circulation, even 
when it is still possible to exchange them. In addition, it seems that on the basis of 
Art. 310 § 1 of the p.c., the legislator made a clear distinction. In the content of the 
provision, it mentions only Polish or foreign money, while being aware of the exist- 
ence of the term “currency” used under the Foreign Exchange Law Act. Moreover, 
the legislator, on the basis of the Penal Code, explicitly uses terminology known to 
foreign exchange law (e.g. Art. 165a $ 1 of the p.c., Art. 299 § 1 and 2 of the p.c.). This 
means that if the legislator wanted to define money within the framework of Art. 
310 $ 1 of the p.c. by reference to the currency, this would be expressed in the text of 
the act. A contrary argument leads to undermining the presumption of rationality 
of the legislator and undermines the coherence of the system. Moreover, stopping 
at the indication that the carrier of the legal good is Polish or foreign money is an 
expression of applying an equal measure to the implementation of the payment 
and circulation functions. The absence of one of them excludes the qualification of 
a given monetary token as money on the basis of ius penale. 

The conducted analysis allows, at the current stage, to formulate the definition of 
money, which is the object of an executive action of the type pursuant to Art. 310 $ 1 
of the p.c. Money should be understood as qualified monetary tokens of the Repub- 
lic of Poland, in the form of banknotes and coins denominated in zloty and grosz, 
which, being a legal tender in circulation, were issued by a competent constitutional 
body of the state, i.e. the National Bank of Poland with the assigned compulsory 
power to redeem monetary liabilities correlated with the universal obligation to 
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accept it. The above approach to money reflects the most important postulates of 
the representatives of the doctrines of constitutional and civil law, adapting them 
to the needs of criminal law, oriented towards the protection of the medium of the 
monetary unit, which functions in trade thanks to monetary tokens. Moreover, 
defining money in accordance with the above proposal allows, at further stages of 
consideration, to indicate a group of means that, despite their convergent functions 
or features, are not money within the meaning of criminal law. 

The first, relatively obvious consequence of the application of the above defini- 
tion is the exclusion, as the object of the executive activity under Art. 310 $ 1 ofthe 
p.c., of monetary tokens that have been withdrawn from circulation, although they 
are subject to exchange for legal tender. This conclusion is a logical consequence of 
taking into account the criterion of the circular nature of money as the carrier of 
a legal good. However, this does not mean that the counterfeiting of the withdrawn 
monetary token, which is subject to exchange, is an indifferent act from the point 
of view of criminal law. The above-mentioned behaviour of the offender should 
be classified as document counterfeiting within the meaning of Art. 270 $ 1 of the 
p.c. Monetary tokens that are withdrawn from circulation, but subject to exchange, 
constitute a document, as defined in Art. 115 $ 14 ofthe p.c. 

Next, collectable old money (numismatic objects) should be excluded from the 
scope of money designations as a carrier of legally protected goods. Moreover a ficti- 
tious, never-existing coin or banknote is not money either. Such behaviour does not 
imply a threat of criminal liability according to the above legal qualification. This pro- 
posal is shared by Gutekunst,° Wysocki,“ Skorupka** and Błaszczyk.** At this point, 
it is only worth recalling that in the comparative legal perspective, the criminalisation 
of such an act was found (cf. Art. 243 sec. 1 ofthe Bu.p.c.). The issue of collector bank- 
notes and coins should be made a separate issue. Their status, on the basis of the type 
of prohibited act in question, raises some doubts. At the outset, the view of Buchała 
should be highlighted, indicating that “coins minted on various occasions, intended 
for numismatic purposes, are not money (legal tender) although they have a certain 
commercial value. Their counterfeiting is not counterfeiting of money, but of a docu- 
ment or a fraud tool specified in art. 205 of the p.c..** In the light of the above view, 
counterfeiting collector banknotes and coins does not implement the elements of the 
type in question. It is worth noting, however, that all collector notes, coins and com- 
memorative coins issued by the NBP constitute legal tender in the Republic of Poland. 


s W. Gutekunst, [in:] O. Chybiński, W. Gutekunst, W. Świda (red.), Prawo..., op. cit., p. 424. 

65 D. Wysocki, Glosa do uchwały SN z dnia 30 września 1998 r., I KZP 3/98, „OSP” 2000, 
z. 5, p. 72 et seq. 

6 J. Skorupka, [in:] R.A. Stefański (red.), Kodeks..., op. cit., p. 1822. 

7 M. Błaszczyk, [in:] M. Królikowski, R. Zawłocki (red.), Kodeks..., op. cit., p. 1030. 

“8 K, Buchala, [in:] K. Buchała, P. Kardas, J. Majewski, W. Wróbel, Komentarz..., op. cit., p. 223. 
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Their purchasing power is determined by the nominal value placed in their content. 
Regardless of its amount and the sales price set by the NBP the aforesaid monetary 
tokens have a collector’s value, which is determined by the numismatic market, usu- 
ally in an amount significantly exceeding the value indicated in their denomination. 
This leads to the conclusion that the counterfeiting of such marks circulating as a legal 
tender should be classified as an act under Art. 310 $ 1 of the p.c. 

Next, it should be verified whether the non-cash variants (bank money and 
electronic money) included in the broad sense of money should be treated as the 
designation of the object of the executive activity of this type. It is worth noting the 
modification of the content scope of Art. 115 $ 9 of the p.c., introduced by the 2017 
amendment,* which boils down to including in the concept of a thing or object 
also cash recorded in the account. When applying the language and system direc- 
tives for the interpretation of the legal text, it should be noted that the distinction 
between the designees of a thing or object, next to money and other means of pay- 
ment, of a legal tender recorded in an account must lead to the recognition that the 
scope of these concepts is different and should not be identified with each other. In 
other words, under criminal law, money and cash deposited in an account constitute 
separate conceptual categories and other objects determine their material scope. 
This leads to the conclusion that the so-called bank money - which is a reflection 
of monetary units in the form of a record on an account — should be considered 
as cash recorded in the account, which is not money. However, this does not mean 
that the qualification under Art. 310 $ 1 of the p.c. will not apply to counterfeiting 
of bank money. It is possible, provided that the discussed form of non-cash money 
is treated as other legal tender. *" 

Subsequently, the subject of our analysis will be electronic money. It is necessary 
to verify whether such a defined legal tender constitutes money under the penal code. 
Electronic money is defined in the content of Art. 2 point 21a ofthe Payment Services 
Act,°” according to which it isa monetary value stored electronically, including mag- 
netically, issued, with an obligation to redeem, for the purpose of making payment 


69 M.A. Niggli, op. cit., Art. 240 N 91-97; U. Stein, [in:] H.-J. Rudolphi, E. Horn, E. Samson 
(Hrsg.), op. cit., $ 146 N 2; W. Ruß, op. cit., p. 11; V. Erb, op. cit., p. 779. 

650 "The Act of 23 March 2017 amending the Act - the Penal Code and some other acts (Journal 
of Laws of 2017, item 768). 

61 M. Kulik, [in:] M. Mozgawa (red.), Kodeks..., op. cit., LEX/el art. 115 $ 9 teza 5; M. Gałązka, 
[in:] A. Grześkowiak, K. Wiak (red.), Kodeks..., op. cit., pp. 878-879, 1631; G. Łabuda, [in:] 
J. Giezek (red.), Kodeks..., op. cit., p. 1516; J. Skorupka, [in:] R.A. Stefański (red.), Kodeks..., 
op. cit., p. 1826; idem, Pojęcie..., op. cit., p. 55; M. Błaszczyk, [in:] M. Królikowski, R. Zawłocki 
(red.), Kodeks..., op. cit., pp. 1039-1040. 

62 The Act of 19 August 2011 on payment services (Journal of Laws of 2011, No. 199, item 
1175). 
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transactions, accepted by entities other than only the issuer of electronic money. This 
means that this money is devoid of the obligation for it to be accepted in commercial 
transactions. Moreover, it does not have a universal obligation redemption power 
that would be guaranteed by the state and is not issued by the NBP, which deprives it 
of its legal status as a tender. Taking into account the above argumentation, it should 
be concluded that on the basis of the act prohibited under Art. 310 $ 1 of the p.c., 
electronic money does not belong to the designations of the element of money being 
the subject of the executive action. It should be classified as a non-monetary tender.* 
Finally, it should be examined whether virtual currency can be considered relevant 
money under Polish law from the point of view of the act typified in Art. 310 $ 1 of 
the p.c. It is worth noting at this point that it is not the purpose of this work to analyze 
and assess the phenomenon of virtual currency. This issue requires separate, in-depth 
analyses.** In this thread, we will address only those issues that will allow to deter- 
mine the indicated research issue. The Polish subject literature generally accepted 
that virtual currencies cannot be considered either as money in the legal sense nor as 
electronic money. * According to Lukasz Pasternak, bitcoin is neither money, nor any 
other tender. This means that it remains outside the scope of penalisation of Art. 310 
$ 1 of the p.c. However, it is worth signaling the postulate de lege ferenda formulated by 
the author, aimed at including bitcoin in the scope of the executive object referred to 
in Art. 310 $ 1 of the p.c.‘ The essence of virtual currencies was to some extent deter- 


63 Synthesis found in: Z. Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks..., op. cit., p. 941; 
J. Skorupka, [in:] R.A. Stefanski (red.), Kodeks..., op. cit., p. 1823; idem, Pojecie..., op. cit., pp. 53-56. 

6 "This challenge has been addressed in an interesting way recently by Behan, see A. Behan, 
Waluty wirtualne jako przedmiot przestepstwa, Kraköw 2022. 

65 M. Michna, Bitcoin jako przedmiot stosunków cywilnoprawnych, Warszawa 2018, p. 31; 
J. Konieczny, R. Prabucki, R. Wielki, Kryptowaluty. Perspektywa kryminologiczna i kryminali- 
styczna, Warszawa 2018, p. 74 et seq.; A.I. Piotrowska, Bitcoin. Płatnicze i inwestycyjne zastosowa- 
nia kryptowaluty, Warszawa 2018, pp. 67-69; K. Zacharzewski, Obrót walutami cyfrowymi w reżi- 
mie obrotu instrumentami finansowymi, „PS” 2017, vol. 11-12, p. 140; idem, Bitcoin..., op. cit., 
p. 1135; J. Dąbrowska, Charakter prawny bitcoin, „Człowiek w Cyberprzestrzeni” 2017, vol. 1, 
pp. 59-60; A.K. Kruszewski, Polskie regulacje dotyczące walut cyfrowych, [in:] W. Rogowski (red.), 
Regulacje finansowe. Fintech - nowe instrumenty finansowe - resolution, Warszawa 2017, pp. 64-68; 
M. Chajda, Problemy uregulowania kodeksowego zobowiązań pieniężnych, [in:] P. Stec, M. Załucki 
(red.), 50 lat kodeksu cywilnego. Perspektywy rekodyfikacji, Warszawa 2015, p. 292; W. Srokosz, 
Prawne aspekty kryptowalut, [in:] S. Bala, T. Kopyściański, W. Srokosz, Kryptowaluty jako elek- 
troniczne instrumenty płatnicze bez emitenta. Aspekty informatyczne, ekonomiczne i prawne, 
Wrocław 2016, p. 135; T. Dybowski, A. Pyrzyńska, [in:] E. Łętowska (red.), System..., op. cit., 
p. 271; J. Szewczyk, O cywilnoprawnych aspektach bitcoina, „MOP” 2018, nr 5, p. 249; R. Morek, 
[in:] K. Osajda (red.), Kodeks..., op. cit., Legalis, art. 358, nt 8; M. Lemkowski, [in:] M. Gutowski 
(red.), Kodeks..., op. cit., Legalis, art. 358, nb 3; J. Czarnecki, Prawne..., op. cit., p. 56. 

6 +. Pasternak, Kryptowaluta i pieniądz wirtualny jako przedmiot przestępstwa z art. 310 $ 1 
k.k., „Prok. i Pr” 2017, z. 4, p. 82 et seq. 
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mined by the legislator, by the legal definition under Art. 2 sec. 2 item 26 of the Act*7 
on counteracting money laundering and terrorist financing.** Pursuant to the above 
provision, virtual currency is a digital representation of value that is not a legal tender 
issued by the NBP, foreign central banks or other public administration bodies (letter 
a); an international unit of account established by an international organization and 
accepted by individual countries belonging to or cooperating with this organization 
(letter b); electronic money within the meaning of the Payment Services Act (letter 
c); a financial instrument within the meaning of the Act of 29 July 2005 on Trading 
in Financial Instruments (letter d); a promissory note or cheque (letter e); and it is 
exchangeable in business for legal tenders and accepted as a means of exchange, and 
can be electronically stored or transferred or can be subject to electronic trading. The 
content of the above definition allows us to state de lege lata that virtual currencies 
are neither money nor currency within the meaning of the Foreign Exchange Law.‘ 
This is due to the indicated lack of basic features of the legal tender, i.e. the general 
ability to redeem monetary liabilities. Moreover, the implementation of the payment 
function by the virtual currency is devoid of unlimited character. It can only occur if 
the parties to the contract agree to it. 

Summing up all the threads of the analysis relating to the object of the execu- 
tive action, it should be pointed out that by money on the basis of the act stipulated 
in Art. 310 § 1 of the p.c. we should understand qualified monetary tokens of the 
Republic of Poland, in the form of banknotes and coins denominated in zloty and 
grosz, which, being a legal tender in circulation, were issued by a competent consti- 
tutional body of the state, i.e. the National Bank of Poland with the assigned compul- 
sory power to redeem monetary liabilities correlated with the universal obligation 
to accept it. Importantly, collector banknotes and coins as well as commemorative 
coins should also be considered relevant on the basis of the money type. These mon- 
etary tokens have all the essential features of money. In addition, such an approach 
allows to exclude specific objects from the scope of the designations of the object of 
the executive activity. A monetary token withdrawn from circulation is not money, 
although it is subject to exchange. This is due to the fact that the legal good, relevant 
from the point of view of the subject of work, should be of a circulating nature. 
The implementation of a functional element in relation to such a token constitutes 


67 The Act of 1 March 2018 on counteracting money laundering and terrorist financing 
(Journal of Laws of 2018, item 723). 

658 W. Kapica, [in:] W. Kapica (red.), Przeciwdziałanie praniu pieniędzy oraz finansowaniu 
terroryzmu. Komentarz, Warszawa 2020, pp. 37-38. 

6 K, Wojdyło, M. Pietkiewicz, Czym są wirtualne waluty?, [in:] E. Butkiewicz et al., Wirtualne 
waluty, Warszawa 2014, p. 10. 

6% J. Dąbrowska, op. cit., pp. 59-60. 

%1 M. Chajda, op. cit., p. 292. 
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counterterfeiting of the document under Art. 270 $ 1 ofthe p.c. Old collector and 
fictitious money cannot be considered money. The so-called bank money and elec- 
tronic money are not money either. Their counterfeiting constitutes a violation of 
the norm interpreted under Art. 310 $ 1 of the p.c., but treated as another tender. 
In addition, in the light of the applicable regulations, the recognition of virtual cur- 
rencies as money under criminal law is excluded. 

The last issue requiring reflection is the issue of interpreting the "foreign money” 
element as the object of an executive action of the type of Art. 310 $ 1 of the p.c. Two 
groups of views can be distinguished in this context. According to the first, foreign 
money is a monetary token of another state, which has a legal circulation in it. * In 
a similar way, this issue was approached by Świda, who defined foreign money as 
money of another state, having legal circulation in it in accordance with the relevant 
regulations.‘ This view was shared by Gutekunst.™ An alternative concept is based on 
the assumption that foreign money is a legal tender of foreign countries and the euro. It 
should be noted that this interpretation is dominant in the subject literature. * In this 
context, the position of Górniok should be considered appropriate, who indicated that 
"foreign money is the legal tender in circulation in any country, as well as the money 
of the European Union (EURO)”. Referring to the above issue, Daniluk pointed out, 
in a slightly different light, that foreign money refers to monetary tokens on which 
a currency system other than the Polish one is based.‘ Against the background of the 
highlighted view, the position of Siwik, who, on the one hand, refers to the equivalent 
legal structure of a means of payment of another country and the European Union, 
on the other hand, to the term "foreign means of payment” functioning in the Foreign 
Exchange Law (Art. 2 sec. 1 item 9) remains unclear. Pursuant to the above provision, 
foreign legal tenders are foreign currencies and exchange. On the basis of the quoted 
provision, we are dealing with an intra-statutory reference to the terms of “foreign cur- 
rency” and “foreign exchange”. Foreign currency are monetary tokens that are a legal 
tender outside the country, as well as those withdrawn from circulation, but still subject 
to exchange; exchangeable monetary units used in international settlements is treated 


6&2 W. Makowski, Kodeks..., op. cit., p. 7. 

663 W. Świda, [in:] I. Andrejew, W. Świda, W. Wolter (red.), Kodeks..., op. cit., p. 725; idem, 
Prawo..., op. cit., p. 619. 

664 W. Gutekunst, [in:] O. Chybiński, W. Gutekunst, W. Świda (red.), Prawo..., op. cit., 
pp. 420-421. 

65 Z, Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks..., op. cit., p. 942; J. Giezek, [in:] 
J. Giezek (red.), Kodeks..., op. cit., p. 896; J. Piórkowska-Flieger, [in:] T. Bojarski (red.), Kodeks..., 
op. cit., LEX/el art. 310 teza 3. 

6° O. Górniok, Przestepstwa..., op. cit., p. 127 

67 P. Daniluk, op. cit., p. 753. 

68 Z. Siwik, [in:] M. Filar (red.), Kodeks..., op. cit., p. 1650. 
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on an equal basis with foreign currencies, in particular the International Monetary 
Funds unit of account (SDR) (Art. 2 sec. 1 item 10). In turn, foreign exchange are 
securities and other documents acting as a tender, issued in foreign currencies (Art. 
2 sec. 1 item 12). In this context, it is worth noting that the scope of the term "foreign 
tender” is broader than the equivalent of a legal tender of another country. It also 
includes non-monetary tenders and withdrawn monetary tokens issued in a foreign 
currency. Taking both concepts into account, the first of the selected approaches should 
be considered correct and the legal tender of a foreign state and the money of the 
European Union should be considered as foreign money. The above approach is in 
line with the presented definition of Polish money, thus, guaranteeing the coherence 
and cohesion of the system. The presented solution is also characterized by a synthetic 
approach and a certain degree of symmetry. We will protect such currencies of foreign 
countries that meet the same standard and achieve analogous objectives and functions 
as the construction of legal tender in the Republic of Poland. The sole certain indication 
concerning, in concreto the decoding of elements of the objective side may be the list 
of convertible currencies included in the Notice of the President of the NBP.‘® 


2. POLISH OR FOREIGN MONETARY TOKEN, ESTABLISHED AS A LEGAL TENDER BUT NOT 
YET PUT INTO CIRCULATION 


Ihe legal and criminal protection of monetary tokens, established as a legal tender, 
but not yet introduced into circulation, against counterfeiting, is a consequence 
of the entry into force of the Act of 9 October 2015 amending the Act — the Penal 
Code and some other acts.” Due to the need to implement the Directive of 
2014,”! the scope of application of the type of offence under Art. 310 $ 1 of the p.c. 
was modified, by expanding the catalogue of objects of the executive action, towards 
which the attack of the perpetrator may be directed. Thus, the legal and criminal 
protection provided by the typing provision was extended. The reasons for the need 
for legislative changes by the legislators of the member states should be considered as 
follows. The euro, as the currency of the participating member states, was de facto from 


6% Notice of the President of the NBP of 30 July 2020 on the publication of the list of con- 
vertible currencies (M.P. of 2020, item 680). 

© M. Gałązka, [in:] A. Grześkowiak, K. Wiak (red.), Kodeks..., op. cit., p. 1631; G. Labuda, [in:] 
J. Giezek (red.), Kodeks..., op. cit., p. 1517; J. Skorupka, [in:] R.A. Stefański (red.), Kodeks..., op. cit., 
p. 1819; T. Oczkowski, [in:] V. Konarska- Wrzosek (red.), Kodeks..., op. cit., p. 1422; M. Błaszczyk, 
[in:] M. Królikowski, R. Zawłocki (red.), Kodeks..., op. cit., pp. 1036-1037; J. Piórkowska-Flieger, 
[in:] T. Bojarski (red.), Kodeks..., op. cit., LEX/el art. 310 teza 1. 

71 Directive 2014/62/EU of the European Parliament and of the Council of 15 May 2014 on 
the protection of the euro and other currencies against counterfeiting, and replacing Council 
Framework Decision 2000/383/JHA OJL No. 151 of 21.5.2014). 


3. Objective side 251 


the very beginning a currency of interest to organised criminal groups dealing with 
counterfeiting. Such a fact, combined with the estimation of losses resulting from the 
activities ofthe perpetrators, has increased the interest ofthe international community 
in combating this particularly serious crime with a cross-border dimension. In this 
context, it is worth noting the statement of Blaszczyk, who considered that 


by counterfeiting money tokens established as legal tender, [the perpetrator - M.B.], even 
before they were put into circulation, gains a time advantage over other counterfeiters, 
who produce counterfeits of money already in circulation. Certainly, this can also give 
them an operational advantage, because the rapid introduction of counterfeits — and 
in this case even their parallel introduction with the original money - will always be 
a greater challenge for participants in the money trade and law enforcement agencies 


constituted the specific rationale for criminalisation of monetary token counter- 
feiting preceding their emission.”* Oczkowski, noting the danger that such a coun- 
terfeit generates, noted that “the process of counterfeiting was carried out practically 
in parallel with the process of producing new banknotes”.** Following the above 
diagnosis, it was correctly considered that it was necessary to extend the scope of 
currency protection to the stage preceding its introduction into circulation. In view 
of the above, it is the will that banknotes and coins that the European Central Bank 
or national central banks and mints have not yet formally issued should be protected 
on a par with the existing monetary tokens, underpinned the normative content of 
Art. 3 sec. 3 of the 2014 Directive. 

With reference to the characteristics of the term “monetary token” in the scope 
of the object of the executive activity, it should be indicated that it should be under- 
stood in the manner indicated in Chapter II, item 3, § 3, subsection I of the work. 
The change in this respect is introduced only by the non-circulating nature of the 
tokens in question, albeit with an already established date of issue.°“ 

The above reasoning should be supplemented with an indication that the attack 
of the perpetrator may concern both Polish and foreign monetary tokens, which 
have been established as a legal tender. The discussion of these issues also found 
expression in Chapter II, item 3, § 3, subsection I of the present work. 


2 M. Błaszczyk, [in:] M. Królikowski, R. Zawłocki (red.), Kodeks..., op. cit., p. 1030. 
3 T. Oczkowski, [in:] V. Konarska- Wrzosek (red.), Kodeks..., op. cit., p. 1422. 
674M. Kulik, [in:] M. Mozgawa (red.), Kodeks..., op. cit., LEX/el art. 310 teza 4. 
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$ 4. Criminal effect 


Referring to the issue of the consequential or ineffective nature of the offences stipu- 
lated in Art. 310 $ 1 of the p.c., it is necessary to raise the issue of effect as an element 
of of the objective side. It should be noted that the following analysis does not aspire 
to be an exhaustive explanation of the phenomenon of effect under criminal law. Such 
an argument would go beyond the framework and would require a description of the 
essence of things in terms of criminal law protection of money against counterfeiting. 
It is worth noting that in recent times attempts have been made to analyse this issue 
with positive results and from various research perspectives. 

It is almost universally accepted in doctrinal considerations to understand the 
effect as a change in the external world.**'The view was accepted that in some cases, 
provided for under sanctioned norms, we are dealing not with a change, but with the 
immutability of a specific factual situation” or an obstacle to a change.** The diver- 
sity of criteria adopted to characterize the effect does not change the fact that optics 
of change in the external world has the dominant character in the doctrine of law.‘” 

The view on the formal nature of the crime is represented by Błaszczyk, * Góral, *" 
Skorupka® and Ćwiąkalski.* The most synthetic arguments are presented by Góral 
and Ćwiąkalski. The first of the aforementioned claims that the act prohibited under 
Art. 310 $ 1 of the p.c. is accomplished “by the mere fact of executing an object that 
gives the impression of money”. The detail of this thesis can be found in the views 
of Ćwiąkalski, who justified that the counterfeiting of money is executed the moment 
of completion of the act itself.‘ The most comprehensive approach is presented by 


°° We are talking about two important publications. The first, by Piörkowska-Flieger, enti- 
tled Skutek czynu zabronionego w polskim prawie karnym, Lublin 2019. The second, noteworthy 
monograph was made by Tarapata, see Sz. Tarapata, Przypisanie sprawstwa skutku w sensie dyna- 
micznym w polskim prawie karnym, Kraköw 2019. 

6 Cf. J. Makarewicz, Prawo..., op. cit., p. 76; S. Glaser, Polskie..., op. cit., p. 111. 

7 I. Andrejew, Ustawowe znamiona czynu..., op. cit., p. 191. 

8 R. Zawłocki, Przestępstwa przeciwko wierzycielom. Rozdział XXXVI Kodeksu karnego. 
Artykuły 300-302. Komentarz, Warszawa 2001, p. 54; H. Pracki, Nowe rodzaje przestępstw gospo- 
darczych cz. 2, „Prok. i Pr.” 1995, z. 2, p. 28. 

7 M. Królikowski, [in:] M. Królikowski, R. Zawłocki (red.), Kodeks karny. Część ogólna..., 
op. cit., p. 94. 

6 M. Błaszczyk, [in:] M. Królikowski, R. Zawłocki (red.), Kodeks..., op. cit., p. 1049. 

1 R, Góral, Kodeks..., op. cit., p. 517. 

62 J. Skorupka, [in:] R.A. Stefański (red.), Kodeks..., op. cit., p. 1822; idem, [in:] A. Wasek, 
R. Zawłocki (red.), Kodeks..., op. cit., p. 1606; idem, Przestępstwa..., op. cit., p. 117. 

6 Z, Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks..., op. cit., p. 940. 

61 R. Góral, Kodeks..., op. cit., p. 517. 

65 Z, Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks..., op. cit., p. 940. 
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Skorupka, who, expressing his view on the formal nature of the type, indicated that 
“descriptions of the causative actions as »counterfeits«, »alters«, »removes« means 
that the perpetrator is currently performing them, already, now - preasens, and not 
perfectum. It must therefore be assumed that we are dealing with a formal act. *Ś The 
argument which applies to all of them takes the form of the thesis that the prohib- 
ited act in question is committed when at least one counterfeit has been produced in 
a form which makes it possible to present it as authentic.‘ It is worth mentioning at 
this point that the acceptance of the above assumption does not exclude the material 
nature of the type in question. The advocates of the material approach to money coun- 
terfeiting include Tagancew,* Makowski, Sliwowski, Świda,*! Buchala,°” Siwik, *3 
Gałązka** and Kulik.*5 The position of Kulik also deserves to be highlighted. This is 
justified by the fact that the author originally favoured the formal character ofthe type. 
Revising his earlier view, he then adopted a material approach of the type, namely: “It 
seems, however, that we can speak here of the effect which is the appearance of the 
object of the executive action in an altered form”. Taking into account the outline of 
the concept of recognizing the effect functioning in the literature, as well as the views 
expressed so far on the nature of the type under Art. 310 $ 1 of the p.c., it is necessary 
to respond to the indicated issue. On the basis of the first variety of prohibited conduct, 
the legislator used the verb “to counterfeit”. It expresses causality in a similar way as 
the terms “to produce‘, “to fabricate or “to create”, which mean the creation of some- 
thing. Hence, the conclusion that they should be considered as deriving from a similar 
semantic core seems to be justified.” It seems that there are no obstacles or qualitative 
differences between the aforementioned terms expressing causality. Moreover, each 
of them reflects the effectual nature of the perpetrators behaviour. This means that 
the prohibited act of counterfeiting money is a material type. To the element of the 
act typified in Art. 310 $ 1 of the p.c., on the basis of counterfeiting, there should be 
a change in the external world, boiling down to the creation of an object that is an 


6 


co 
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J. Skorupka, Przestępstwa..., op. cit., p. 117. 
7 Judgment of the SC of 5 January 1982, ref. IV KR 283/81, Legalis. 

688 N. Tagancew, op. cit., p. 454. 

69 W. Makowski, Kodeks..., op. cit., pp. 9-10. 

6 J, Sliwowski, op. cit., p. 488. 

61 W. Świda, [in:] I. Andrejew, W. Świda, W. Wolter (red.), Kodeks..., op. cit., p. 725; idem, 
Prawo..., op. cit., p. 620. 

@2 K. Buchala, [in:] K. Buchala, P. Kardas, J. Majewski, W. Wróbel, Komentarz..., op. cit., p. 225. 

3 Z. Siwik, [in:] M. Filar (red.), Kodeks..., op. cit., p. 1653. 

@4 M. Gałązka, [in:] A. Grześkowiak, K. Wiak (red.), Kodeks..., op. cit., p. 1634. 

© M. Kulik, [in:] M. Mozgawa (red.), Kodeks..., op. cit., LEX/el art. 310 teza 18. 
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67 J. Piórkowska-Flieger, Skutek..., op. cit., pp. 216-217; cf. R. Sarkowicz, Wyrażanie przy- 
czynowości w tekście prawnym (na przykładzie kodeksu karnego z 1969 r.), Kraków 1989, p. 89. 
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imitation of a circular value. The counterfeit money created as a result of the criminal 
action breaks away from the perpetrator themselves and constitutes a separate entity. 
Moreover, such an imitation can function independently in trade, regardless of the 
will of the counterfeiter. This leads to the conclusion that the type under Art. 310 $ 1 
of the p.c., within the scope of counterfeiting, the object of executive action is of an 
effectual nature. 

In a similar way, the issue of effect is presented on the basis of other varieties 
of prohibited behaviour. The verb “to alter” has a similar character as the term “to 
change” or “to process”. Piórkowska-Flieger rightly points out that “since the essence 
of the effect is change, the use of the term »to alter« in the description of the behav- 
iour means that it has an effective nature”. ** By sharing the above finding and accept- 
ing the close meaning relationship of the term “to alter” with the change, it should 
imply certain consequences from the point of view of interpretation of the element 
of the type in question. There are no arguments that would exclude effectiveness in 
both cases. As a consequence, it should be assumed that the prohibited act consisting 
in the altering of money is a material type. A change in the external world consisting 
in the emergence of a carrier of a legal good with modified, relative to the original 
state characteristics, is the hallmark of the act typified in Art. 310 § 1 of the p.c. It 
allows us to formulate the thesis that the crime in question in the scope of altering 
the object of the executive action is of an effective nature. 

Ihe same arguments are in favour of the material nature of the offence when the 
variation of the prohibited conduct is the removal of the sign of redemption. The 
commission of a prohibited act will be dealt with when this element is fully removed 
from the money. In connection with the above, the creation of a modified carrier 
of a legal good, devoid of the sign of redemption appearing in its content, is the 
result of an act typified in Art. 310 $ 1 of the p.c. This leads to the conclusion that 
the crime of counterfeiting money consisting in removing the sign of redemption 
from it is an effective type. 


4. The subject of crimes under Art. 310 $ 1 of the p.c. 


If the implementation of crimes under Art. 310 $ 1 of the p.c. is effected through 
action, they are of a universal nature. Their perpetrator can be any subject 
capable of incurring criminal liability. In this context, the nationality of the 


© J. Piórkowska-Flieger, Skutek..., op. cit., pp. 216-217. 
s». Synthesis found in: M. Kulik, [in:] M. Mozgawa (red.), Kodeks..., op. cit., LEX/el art. 310 teza 
29; G. Łabuda, [in:] J. Giezek (red.), Kodeks..., op. cit., p. 1514; M. Gałązka, [in:] A. Grześkowiak, 
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perpetrator™ or place of their residence” do not introduce a variable in this respect. 
Moreover, the normative scope of the subject of the analyzed prohibited acts is not 
affected by the possession of above-average competences or qualifications’” and 
whether the perpetrator was subject to a specific obligation within the meaning of 
Art. 2 of the p.c.” 

Due to the fact that the above crimes have an effectual nature, if they are com- 
mitted by omission, from the point of view of the subject, their individual nature 
should be assumed. The perpetrator can only be the guarantor, i.e. the person bur- 
dened - within the meaning of Art. 2 of the p.c. — with a legal, specific obligation to 
prevent the effect. In this context, Buchała is right, stating that 


it cannot be a limine excluded that the counterfeiting or altering of money in the form of 
a coin or a banknote will involve a specific legal obligation to prevent the counterfeiting 
of money or a security or to mark it as redeemed in order to withdraw it from circulation. 
Such a person who is in the situation of the guarantor of preventing the act referred to in 
art. 227 $ 1 (2 or 3) of the p.c. shall be liable for failure to fulfil the obligation incumbent 


on them.” 


In such a situation, the types under Art. 310 § 1 of the p.c. are proper individual 
offences. In the case of criminal complicity in the offences typified in Art. 310 § 1 of 
the p.c., committed by omission, the fact that the perpetrator was subject to a legal 
obligation, a special obligation to prevent the effect is important for holding the 
extraneus criminally liabile.”” The issue of the cooperation of the extraneus with the 
intraneus, in the individual, proper crime, is presented in an interesting way, when 
the first participates in the commission of an act by action, and the second - by 
omission. Such a possibility is permissible on the basis of Art. 21 § 2 of the p.c.” 


K. Wiak (red.), Kodeks..., op. cit., p. 1630; Z. Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks 
karny. Część szczególna. Tom III, op. cit., p. 931. 

700 L, Peiper, Komentarz..., op. cit., p. 375; W. Makowski, Kodeks..., op. cit., p. 7. 

m! L, Peiper, Komentarz..., op. cit., p. 375. 

72 J. Skorupka, [in:] R. Zawłocki (red.), System..., op. cit., pp. 822-823; idem, [in:] A. Wasek, 
R. Zawłocki (red.), Kodeks..., op. cit., p. 1666; K. Buchała, [in:] K. Buchała, P. Kardas, J. Majewski, 
W. Wróbel (red.), Komentarz..., op. cit., p. 220. 

73 J, Skorupka, [in:] R.A. Stefański (red.), Kodeks..., op. cit., p. 1830; idem, [in:] R. Zawłocki 
(red.), System..., op. cit., pp. 822-823; idem, [in:] A. Wąsek, R. Zawłocki (red.), Kodeks..., op. cit., 
p. 1666; idem, Przestępstwa..., op. cit., p. 115. 

m4 K, Buchała, [in:] K. Buchała, P. Kardas, J. Majewski, W. Wróbel (red.), Komentarz..., 
op. cit., p. 220. 

75 Ibidem. 

7° Cf. Interesting remarks are provided by Wąsek, who, in particular situations of omission 
by the guarantor in cooperation with the extraneus, considered the possibility of qualifying as 
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It should also be indicated that the acts typified in Art. 310 $ 1 of the p.c. were 
not included in the enumerative listing pursuant to Art. 10 $ 2 of the p.c. When 
talking about the responsibility of a minor for the implementation of behaviour, 
the elements of which correspond to the characteristics included in the content 
of Art. 310 § 1 of the p.c., it is worth paying attention to Art. 1 sec. 1 item 2 of the 
Act on Support and rehabilitation of minors (hereinafter referred to as MinA.).”7 
The provisions of this normative act apply in the field of proceedings for criminal 
offences - to persons who committed them after the age of 13 but before reaching 
the age of 17. Within the meaning of the said Act, a criminal act is understood as, 
inter alia, an act prohibited by Act”* classified as a crime or a fiscal offense (Art. 1 
sec. 2 item 2 letter a ofthe MinA.). Therefore, there are no obstacles to accepting that 
a minor, who has completed the elements of the types specified in Art. 310 § 1 of the 
p.c., may be held liable for the commission of a criminal act. In addition, it should 
be mentioned that the acts typified in Art. 310 § 1 of the p.c. are included in Art. 16 
sec. 1 item 2 letter a of the Act on the Liability of Collective Entities for Prohibited 
Acts under Penalty (hereinafter referred to as the ColLiabA.).”” 


5. Subjective side 


The offence of counterfeiting, alteration or removal of the sign of redemption from 
money or its surrogate can only be committed intentionally. This leads to the conclu- 
sion that the acts typified in Art. 310 § 1 of the p.c. cannot be committed uninten- 
tionally. The above conclusion results from the application of the interpretative rule 
under Art. 8 of the p.c., in concreto with the fact that the type in question constitutes 
a crime. First of all, it should be noted that counterfeiting, alteration or removal of 
the sign of redemption from money or its surrogate can be commited with direct 
intent. This conclusion dominates the subject’! and is not contested in court deci- 


an accomplice to a crime committed by omission or as a mental support. The author ultimately 
opted for the construction of complicity, see A. Wasek, Współsprawstwo w polskim prawie karnym, 
Warszawa 1977, pp. 141-143. 

77 "The Act of 9 June 2022 on the support and rehabilitation of minors (Journal of Laws of 
2022, item 1700). 

78 Pursuant to Art. 1 sec. 2 item 3 of the MinA., a prohibited act is a behaviour with the 
characteristics specified in the criminal law. 

70° "The Act of 28 October 2002 on the Liability of collective entities for prohibited acts under 
penalty (Journal of Laws of 2002, No. 197, item 1661, as amended). 

70 Synthesis found in: M. Kulik, [in:] M. Mozgawa (red.), Kodeks..., op. cit., LEX/el art. 310 
teza 30; Z. Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks karny. Część szczególna. Tom III, 
p. 951; M. Gałązka, [in:] A. Grześkowiak, K. Wiak (red.), Kodeks..., op. cit., pp. 1634-1635; 
G. Łabuda, [in:] J. Giezek (red.), Kodeks..., op. cit., pp. 1520-1521. 
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sions.’!! Pursuant to the contents of Art. 9 $ 1 of the p.c. in principio, the prohibited 
act is committed intentionally, when the perpetrator intends to commit it. In this 
case, the perpetrator is aware that the execution of the object of the intention con- 
stitutes the implementation of a prohibited act and wants to achieve such a result.’ 
This means that the subject of the offence intends the implementation of a set of 
characteristics of the types of offences under Art. 310 $ 1 of the p.c. In relation to 
counterfeiting, the perpetrator intends to give a specific object the appearance of 
authentic money, a monetary token, other tender or a security that is traded. In the 
light of the above, it is worth noting the judgment of the Court of Appeal in Gdańsk, 
where it was stated that “the perpetrator intends to create a real counterfeit money, 
intended as its substitute in financial transactions, and not only a prop, intended 
for other applications and tasks invented by the perpetrator. Counterfeiting will be 
to make such an imitation that it can be passed on as an original”.’’? On the other 
hand, the perpetrator who alters money or its surrogate should be aware that by their 
behaviour they introduce modifications in the object of their executive action, which 
is an authentic value. Therefore, it is sufficient for the offender to have a general 
understanding that the prohibited conduct concerns the original money or its sur- 
rogate or is aimed at obtaining a tender functioning in circulation. When verifying 
a direct intention, the perpetrator is not required to have detailed knowledge of the 
object of the executive action, in particular the types of securities or other tenders. 
In order to incur criminal liability, it is sufficient to establish that the subject of the 
crime realized that their conduct violated the rule of conduct with the legal good, 
which he was obliged to comply with. 


71 Judgment of the SC of 11 January 1980, ref. III KR 400/79, LEX nr 64067; decision of the 
SC of 27 February 2014, ref. V KK 8/14, LEX No. 1441289; judgment of the CA in Gdansk of 10 
July 2019, ref. II AKa 165/19, LEX No. 2749031; judgment of the CA in Warsaw of 19 February 
2016 ref. II AKa 18/16, LEX No. 2157755; judgment of the CA in Szczecin of 7 November 2013, 
ref. II AKa 179/13 Lex No. 1400469; judgment of the CA in Szczecin of 29 January 2009, ref. II 
AKa 156/08, OSA 2010 vol. 12, items 21-33. 

712 J, Giezek, Świadomość sprawcy czynu zabronionego, Warszawa 2013, pp. 72-101; W. Macior, 
Zasady odpowiedzialności karnej w projekcie kodeksu karnego z 1995 r., „PiP” 1996, z. 6, p. 70; 
M. Rodzynkiewicz, Określenie umyślności i nieumyślności w projekcie kodeksu karnego, „PS” 1995, 
vol. 5, p. 97 et seq.; J. Lachowski, [in:] R. Dębski (red.), System Prawa Karnego, t. 3: Nauka o prze- 
stępstwie. Zasady odpowiedzialności, Warszawa 2013, p. 535, M. Budyn-Kulik, Umyślność w prawie 
karnym i psychologii, Warszawa 2015, pp. 35-36. Wolter described it as “wanting intent” to dif- 
ferentiate it from dolus eventualis; cf. W. Wolter, Refleksje nad metodą rozwiązywania problemów 
w prawie karnym, „Studia Filozoficzne” 1985, vol. 2-3, p. 208; idem, Uwagi o podmiotowej stronie 
czynu przestępnego w ujęciu projektu kodeksu karnego PRL, „PiP” 1956, z. 9, p. 298. 

73 Judgment of the CA in Gdańsk of 10 July 2019, ref. II AKa 165/19, LEX nr 2749031; it seems 
that this view is also shared by Giezek, see, J. Giezek, [in:] J. Giezek (red.), Kodeks..., op. cit., p. 899. 
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It is not possible to exclude the implementation of the constituent elements of 
crimes under Art. 310 $ 1 of the p.c. as part of the dolus directus variety, i.e. quasi- 
conditional intent.”'* Despite the fact that many objections to this form of intention 
have been formulated in the subject literature, it is worth devoting a few reflections 
to this issue.” First of all, it should be noted that the quasi-conditional intent occurs 
when the perpetrator of an act committed under the dolus directus agrees - although 
they do not want to - the occurrence of an element conditioning the criminality 
of an act. In clarifying this issue, according to the views of Andrejew, we deal with 
quasi-conditional intent, when the uncertainty of the perpetrator concerns the type 
of element other than the causative act. This leads to a finding of the existence of that 
intention when the perpetrator is not fully aware of the set of elements constituting 
the essence of the offence.”'* 

Reflecting on the dolus directus coloratus as regards the types grouped in Art. 310 
§ 1 of the p.c., it is also necessary to refer to the issue of fundamental reservations. It is 
said that in the opinion of some authors, the intent to release an imitation into circu- 
lation is to constitute an alleged element of type. Andrejew”'” was the first to express 
such an opinion. He derived his conviction from the results of the application of the 
language directives of the interpretation of the legal text relating to the character of 
the executive action. In the opinion of Andrejew, there is no doubt that the prohibited 
behaviours indicated in the content of Art. 310 § 1 of the p.c. indicate the intention to 
use the unlawfully obtained or altered object of the executive action.” On the other 
hand, Buchala also presented his view in this context.’ The researcher seems to jus- 
tify his position by characterizing the type as directed against the trading of money 
and securities. In this - according to Buchala - one should look for the argument for 
adopting the directional nature of the type. Responding to both views, they must be 
considered wrong, and consequently rejected. The conclusion resulting from the find- 


74 I, Andrejew, Polskie..., op. cit., p. 142; idem, Ustawowe..., op. cit., pp. 207-208; idem, 
Kodeks..., op. cit., p. 17, 204; W. Wolter, Nauka..., op. cit., pp. 132-135. The evolution of Andrejew’s 
views related to the view of quasi-conditional intent is presented by Pohl, see L. Pohl, O umiej- 
scowieniu zamiaru niby-ewentualnego w kodeksowych konstrukcjach umyślności, [in:] J. Ciapała, 
A. Rost (red.), Wokół konstytucji i zdrowego rozsądku: prace dedykowane Profesorowi Tadeuszowi 
Smolińskiemu. Circum constitutionem rationemque sanam, Szczecin 2011, pp. 351-358. 

75 J, Giezek, [in:] J. Giezek (red.), Kodeks karny. Część ogólna..., op. cit., p. 61; idem, 
Świadomość..., op. cit., p. 182; M. Królikowski, [in:] M. Królikowski, R. Zawłocki (red.), Kodeks 
karny. Część ogólna..., op. cit., p. 398; A. Marek, Kodeks..., op. cit., p. 41; M. Budyn-Kulik, 
Umyślność..., op. cit., p. 58; Ł. Pohl, Prawo karne. Wykład części ogólnej, Warszawa 2013, p. 149; 
W. Wolter, Nauka..., op. cit, pp. 130-133. 

716 I, Andrejew, Ustawowe..., op. cit., pp. 205-207. 

77 Idem, Kodeks..., op. cit., pp. 204-205. 

78 Ibidem, p. 205. 

79 K, Buchała, [in:] K. Buchała, P. Kardas, J. Majewski, W. Wróbel, Komentarz..., op. cit., p. 226. 
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ings of Andrejew and Buchala breaks away from the principle of the specificity ofthe 
offence and constitutes an attempt to interpret an element of the type of prohibited 
act that does not result from the text of the Act. In this place of the work we should 
answer whether the aggravated types under Art. 310 § 1 of the p.c. should be consid- 
ered as crimes characterised by the purpose or special motivation of the perpetrator 
(directional crime). The answer to this question seems obvious. The title offences are 
not acts for which it is necessary to prove dolus directus coloratus. Such a position is 
presented almost uniformly in the subject literature” and it also dominates the case 
law.” The legislature does not require the perpetrator to counterfeit, alter or remove 
a sign of redemption from the object of direct action in order to put a counterfeit 
or a surrogate into circulation.” What is significant in this context is that, unlike in 
the act typified in Art. 270 $ 1 of the p.c., on the basis of the title crimes, the use of 
a formula indicating the purpose of the act of the perpetrator was omitted. Skorupka 
is right, pointing out that “the question of the benefit that the perpetrator wants to 
achieve, or the intent to use money, another tender or a security as authentic are both 
irrelevant.”* Behaviour covered by Art. 310 $ 1 of the p.c. is sanctioned regardless 
of the objective of the perpetrator. This means that the subject of the offence will be 
liable even if they have committed a criminal offence in order to test their skills, for 
fun or even without a specific reason.” The fact that the discussed general-abstract 
type is devoid of directional character does not mean, of course, that in concreto the 
perpetrator will not be accompanied by the aforementioned form of intent. In this 
context, it is worth noting the statement of Buchala, who pointed out that 


70 Synthesis found in: Z. Ćwiąkalski, [in:] W. Wróbel, A. Zoll (red.), Kodeks karny. Część szcze- 
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pp. 1634-1635; J. Skorupka, [in:] R.A. Stefański (red.), Kodeks..., op. cit., p. 1830; B. Gadecki, 
Kodeks. .., op. cit., Legalis, art. 310 Nb 1; J. Wojciechowski, Kodeks..., op. cit., p. 548; A. Krukowski, 
[in:] I. Andrejew, L. Kubicki, J. Waszczyński (red.), System..., op. cit., p. 523. 
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item 102; decision of the SC of 27 February 2014, ref. V KK 8/14, LEX No. 1441289; judgment of 
CA in Warsaw of 12 October 2016, ref. II AKa 149/16, LEX nr 2171257. 

2 On the basis of German legislation this looks differently, see U. Stein, [in:] H.-J. Rudolphi, 
E. Horn, E. Samson (Hrsg.), Systematischer..., op. cit., $ 146 N 8; I. Puppe, [in:] U. Kindhäuser, 
U. Neumann, H.-U. Paeffgen (Hrsg.), Strafgesetzbuch..., op. cit., $ 146 N 12; W. Ruf, op. cit., 
pp. 15-17. For reflections on type directionality in Switzerland, see C.L. Meili, S. Keller, [in:] M.A. 
Niggli, H. Wiprachtiger (Hrsg.), op. cit., p. 1727; S.B. Kim, op. cit., pp. 74-75. 

73 J. Skorupka, [in:] R.A. Stefański (red.), Kodeks..., op. cit., p. 1830. Similar considerations 
can be found in the case-law, see the decision of the SC of 27 February 2014, ref. V KK 8/14, 
LEX No. 1441289; judgment of the CA in Szczecin of 7 November 2013, ref. II AKa 179/13, LEX 
No. 1400469. 
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the attack on the money system and the trading of securities can also be motivated by 
political goals (as evidenced by the period of the last war). It may be about causing chaos 
in the economy in order to collapse it, and thus achieve political goals. This example may 
explain the omission, among the elements of the type defined in § 1 art. 277 of the p.c., 
of the element “in order to achieve a financial benefit’, which is still in typical situations 


an obvious motive for committing the crimes provided for in art. 227 of the p.c.”” 


The above observation should in principle be agreed with. However, this does 
not change the characteristics of the type from the point of view of the element of 
the subjective side. Summing up the analyzes so far, it is agreed that the purpose for 
which the imitation of money or its surrogate was created is irrelevant to the essence 
of the prohibited acts typified in Art. 310 $ 1 of the p.c. 

Some allow the possibility of committing the crimes characterized in Art. 310 $ 1 
of the p.c. also with conditional intent. This position was expressed by Gutekunst’” 
and Buchata.”’ The former allows the realisation of counterfeiting of money or its 
surrogate within the framework of the dolus eventualis without further justifica- 
tion. On the other hand, Buchala seems to accept the commission of the offences 
in question cum dolo eventualis, but only in the event of a special circumstance of 
a material nature.”* A contrario — in the opinion of Buchala - committing the act 
under the conditions of a conditional intent is limited by the number of created 
fakes. Only in the case of a single imitation can the perpetrator cover the set of ele- 
ments of type (intellectual element) in their consciousness and accept that the result 
of their behavior is the creation or altering of money or its surrogate. If the perpetra- 
tors intent includes more than one copy, the said author excludes the performance 
of the act under the conditions of the conditional intent. In turn, the position of 
Piörkowska-Flieger is not entirely clear, who in the above context indicates that “the 
subject party to the offences described in art. 310 of the p.c. consists in intentionality, 
usually in the form of a direct intent”””” On the basis of the above reflection, it can 
be suspected that the indicated author does not exclude the deliberate implementa- 
tion of the elements of the discussed type as part of the conditional intent. However, 
in her opinion, these situations will not be very frequent. The other authors state 
that a prohibited act consisting in counterfeiting, altering or removing the sign of 
redemption from money or its surrogate can only be committed with direct intent.” 


73 K. Buchala, [in:] K. Buchala, P. Kardas, J. Majewski, W. Wróbel, Komentarz..., op. cit., p. 226. 
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All analyses carried out in this context, with more or less intensity and awareness, 
are based on the same argument referring to the “specificity of the type”. 

First of all, it should be noted that a direct reference to the mentioned factor can 
be found in the interpretation by Błaszczyk. The aforementioned author, justifying — 
on the basis of types from Art. 310 $ 1 of the p.c. - the narrowing of the intentional 
behaviour of the perpetrator to the direct intent indicated that “the offense under 
art. 310 § 1 of the p.c. can only be committed with direct intent, because due to the 
specificity of the behaviour prohibited by this provision, it is impossible to admit 
a case of conditional intent’?! However, it is vain to look for clues as to what this 
“specificity” would consist in. 

Next, it is worth paying attention to the interpretation by Makowski, who, 
explained the narrowing the subjective side of counterfeiting money or its surrogate 
solely to the direct intent, with the characteristics of prohibited causal behaviour. 
He pointed out that “the criminal act must be intentional. This is due to both formal 
considerations (art. 48), as from the actual state of the crime itself”? A similar view 
was also presented by Jerzy Sliwowski, who indicated that 


admittedly, one can imagine a situation where the perpetrator of counterfeiting of money 
and bearer documents does not act for material gain (but, for example, to discredit the 
authority of the state in this way), but this does not mean that such falsification can be 
done with a conditional intent. It seems impossible. The counterfeiter always acts cum- 
dolo colorato, with the specific intent of creating apparent values or of altering authentic 
values or of attracting signs of redemption.** 


In more recent analyses, the reference to the restrictive impact of the causative 
action on the subjective side can be seen in the works of Görniok and Labuda. The 
first of the above, indicating the reasons of a linguistic nature, argues that “although 
the legislator does not specify the purpose to which the perpetrator is aiming when 
taking the above-mentioned actions, their content (counterfeits, alters, removes) 
assumes the »desire« to induce changes in the objects of the act and excludes only 
»accepting« their consequences”.”* In turn, Labuda directly points out that “such 
a conclusion is justified in the sense of these elements, it is difficult to imagine, for 
example, counterfeiting money with a possible intention. If anyone initiates these 
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things, they must want them”.** It seems that for all the mentioned semantic con- 
notations of meaning of the action, it excludes the occurrence of a voluntary element 
characteristic of the normative structure of the conditional intent. This means that 
the key argument seems to be the elements resulting from the application of the 
language directive to the analysis of element of the type of offence. 

When presenting our own position, it should be pointed out that counterfeiting, 
alteration or removal of the sign of redemption from money or a monetary token 
may be committed intentionally, only under conditions of direct intent. There is no 
doubt that the perpetrator, when committing the executive elements, must undertake 
a certain amount of work related to the counterfeiting of money or its surrogate. What 
is clear, this effort can be smaller or larger, thus, determining the level and quality of 
imitation. However, this does not change the fact that the counterfeiter’s behavior is 
aimed at creating a counterfeit or altering an original value and they must want it. In 
turn, the conditional intent is characterized by a lack of certainty as to the possibility 
of implementing a set of elements of type, while, as part of the voluntary element, 
there is acceptance of the possibility of a prohibited act.” The joint analysis of the 
aforementioned elements of the intentional subjective party excludes the commission 
of the act typified in Art. 310 $ 1 of the p.c. within the framework of dolus eventualis. 


6. Summary 


Summarizing the characteristics of the type under Art. 310 $ 1 of the p.c., it is agreed 
that the discussed act constitutes an attack on the normative foundations of the 
country’s financial system in the form of its security, stability and trust in money. The 
indicated legal goods are the main subject of protection. The analysis made it pos- 
sible to assume that the type in question is also characterized by a secondary subject 
of its protection. It is the security, stability and trust in payment transactions using 
money. Moreover, it has been demonstrated that it is conceivable in the reality of 
a specific case that the counterfeiting of individual interests in property or property 
of participants in the financial system are violated. The type under Art. 310 § 1 of 
the p.c., despite the protection of general values, does not exclude the protection of 
particular interests. 

From the point of view of the elements of the objective side, it is worth recalling 
that counterfeiting should be understood as the creation of an object resembling 
money or a monetary token in such a way that it can be considered an original. The 
altering of the medium of the legal good is the modification of the original money, 


75 G. Łabuda, [in:] J. Giezek (red.), Kodeks..., op. cit., pp. 1520-1521. 
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which creates the appearance of authenticity. Removing the sign of redemption 
means any actual or legal act that leads to the restoration of the economic signifi- 
cance of money before its cancellation. Each ofthe behaviours involved in the execu- 
tive action can be committed both by action and by omission. In a general-abstract 
sense, each of the varieties of forbidden behaviour is characterized by an identical 
degree of social harm. What is more, the method of performing the offense or the 
means used are irrelevant for the attribution of liability for it. On the other hand, the 
level of mapping of the original money is relevant. The analysis made it possible to 
distinguish two stages of criminal law valuation. The first of a reductive (eliminative) 
nature and the second - verification (evaluative). 

During the first stage, it is necessary to determine whether the created imitation 
includes the generic features of money, which in the opinion of an external observer, 
distinguish it from other things occurring in legal transactions. The lack of these 
elements excludes liability on the basis of Art. 310 $ 1 of the p.c., their occurrence 
allows to continue the analysis. The degree of convergence of the imitation with the 
original requires further analysis. Ifthe mapping is so flawed that it could not, under 
any circumstances, even unfavourable ones, mislead anyone as to the authenticity 
of the imitation, it may be said that there may be an imputation to the perpetrator 
of the criminal attempt of an unsuccessful counterfeiting of money (Art. 13 $ 2 of 
the p.c.). On the other hand, when the counterfeit raises prima facie doubts in every 
person, it means that the perpetrator has not committed the prohibited act, but their 
behaviour should be assessed as a skilful attempt. However, the absence of justified 
reservations as to authenticity does not imply the implementation of the complete 
set of elements of the type. It allows us to move to the second stage of valuation. 

On the basis of the second stage, the degree of similarity of the counterfeit to the 
original money token is assessed, using the developed models. The main part ofthem 
is based on a personified comparative form, taking the form ofa user of money dressed 
in a specific set of features (experienced, average, inexperienced). The most representa- 
tive in the literature on the subject and judicial jurisprudence is the use of the model 
of the subject of an inexperienced subject and it boils down to the assumption that 
the performance takes place when the counterfeit reflects such a degree of similarity, 
so as to mislead as to its authenticity an established personal pattern. 

To the extent relevant for the present work, the counterfeiting typified in Art. 310 
$ 1 of the p.c. refers to Polish or foreign money and a monetary token established as 
a legal tender, but not put into circulation. Under the system of Polish law, money is an 
ambiguous term, interpreted divergently in various branches of law. It was, therefore, 
necessary to verify whether, within the framework of criminal law, this element can 
be interpreted in the same scope as under civil law, or whether this term requires an 
autonomous assessment justified by the need to achieve the objectives and functions 
of the ius penale. Our analysis proved a specific understanding of money, which boils 
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down to a monetary token, that must be characterized by a specific set of features. 
Firstly, only a monetary token that has a public law character, i.e. was issued by a com- 
petent constitutional body of the state within the meaning of Art. 227 sec. 1 of the 
basic law. This means that under criminal law, the so-called private money cannot be 
considered money. From the point of view of the legal norm interpreted under Art. 
310 $ 1 of the p.c., a monetary token issued by the National Bank of Poland - a legal 
tender — should be of a circular nature. Only in this case can we really talk about cre- 
ating an abstract threat to the object of protection. This leads to the conclusion that 
a money token withdrawn from circulation, but subject to exchange or a numismat, 
cannot be considered money (Art. 2 sec. 1 point 7 of the FExA.). Interestingly, collector 
banknotes also meet the designator of money. They are a legal tender. Both types of 
cashless money are not money either. Whereas, until the entry into force of the amend- 
ment to the Penal code, amending the wording of Art. 115 $ 9 of the p.c., the so-called 
“bank money” could be interpreted as money within the meaning of Art. 310 § 1 of 
the p.c., after the entry into force of the above change, it is now cash registered in an 
account, which is not money. On the other hand, electronic money — as a monetary 
unit occurring in isolation from a monetary token - is generally recognized on the 
basis of this type as other tender. Consequently, it fails to designate money. 

Next, it was pointed out that the counterfeiting of money in all its variations is 
a material (consequential) crime. The change in the external world, detached from 
the behaviour of the perpetrator, is the creation of an object that constitutes an imi- 
tation of circulating money. This conclusion was preceded by an analysis of verbal 
elements that express causality. 

There are no major interpretative doubts about the issue of the subjective side 
of the money counterfeiting. The type of offence in question is characterised by 
a deliberate subjective aspect in the form of dolus directus. The subjective element 
of the type has not been narrowed down to such behaviours that were undertaken 
in order to put the counterfeit into circulation. 

The subject of our in-depth analysis of views among representatives of the doc- 
trine of criminal law is not the element of the subject of the offense under Art. 310 
§ 1 of the p.c. Usually, this analysis is reduced to a statement regarding the general 
nature of the type. The argument contained in the work proved that there are situa- 
tions when counterfeiting of money will constitute an individual crime. 


CHAPTER III 


Measures of Criminal Law Response to Offences 
under Art. 310 $ 1 of the Polish Penal Code 


1. Introductory remarks 


This chapter will discuss criminal sanctions that are provided for or can be imposed 
on the perpetrators of the analysed crimes. The analysis will also include selected 
directives on the judicial dimension of the sentence and circumstances implying its 
dimension beyond the limits of the statutory threat. However, the role of this part of 
the work is not a detailed analysis of the content, objectives or functions of punish- 
ment. A different assumption would go beyond the framework and requirements of 
the present study. Wherever it has a practical dimension, the circumstances taken 
into account at the judicial stage of the sentence will also be presented. 


2. Penalties and directives of their dimension 


The starting point for further consideration is the definition of a criminal penalty. 
This issue posed a challenge for representatives of the criminal law doctrine for dec- 
ades. Marian Cieślak correctly diagnosed this issues, stating that "no one who deals 
with criminal law (...) is able to protect themselves from the question: what is the 
meaning of this strange game, which consists in making a person discomfortable, 
and thus in causing suffering? What is the essence of punishment? And what are its 
objectives and tasks under a specific legal system”. In connection with the above, 
it is necessary, albeit cursory, to explore the phenomenon of the system of sanctions 
and other measures of legal and criminal response. 


737 M. Cieślak, O węzłowych pojęciach związanych z sensem kary, „NP” 1969, vol. 2, p. 196. 
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Doctrinal considerations indicate that criminal sanction is the consequence of 
the commission of an offence provided for by the legal system, which in its scope 
contains a measurable discomfort and is a manifestation of disapproval for the com- 
mitted act and its perpetrator.” This makes it possible to make a further distinc- 
tion between the penalty sensu largo and the penalty sensu stricto. In the first case, 
it refers to any means of criminal reaction that can be applied to the perpetrator of 
a criminal act. A narrow understanding of sanctions presupposes an interpretation 
referring to one or more of the measures provided for in Art. 32 of the p.c.” All 
types of penalties should be described in the provisions of statutory rank. This is an 
eloquent manifestation of the guarantee function of criminal law, resulting from the 
nulla poena sine lege principle. It is obvious that the greatest degree of the aforemen- 
tioned discomfort is associated with the use of imprisonment. Taking into account 
the gradation of sanctions adopted by the legislator, from the point of view of the 
abstract intensity of interference with the rights and freedoms of the object of the 
crime, it should be noted that only a sanction of an isolating nature was used. The 
prohibited acts typified in Art. 310 $ 1 of the p.c. were threatened with imprison- 
ment of 5 to 25 years. 

The nature of the term of imprisonment has been regulated in Art. 32 items 3 
and 4 of the p.c. In relation to the type of prohibited act subject to our analysis, it is 
possible to decode the limits of the statutory threat of punishment with additional 
consideration of Art. 37 of the p.c. According to the content of the said provision, 
the term of imprisonment provided for against the perpetrator of the act defined in 
Art. 310 § 1 of the p.c. may amount to not less than 5 and shall not exceed 30 years. 
This means that the legislator uses a relatively determined penalty. In turn, from the 
point of view of the statutory threat structure, the analyzed type operates a complex 
sanction. It is justified by the fact that, as of October 1, 2023, the Polish Criminal 
Code no longer operates the punishment of 25 years’ imprisonment as a separate 
type of sanction. 

As part of the statutory threat of the discussed group of offences under Art. 310 
$ 1 of the p.c., no penalty was provided in the form of a fine.”* Pursuant to the con- 
tents of Art. 33 § 1 of the p.c., a fine is adjudged in daily rates, specifying the number 
of rates and the amount of one rate. Unless otherwise provided for in a specific pro- 


78 L, Lernell, Refleksje o istocie kary, „PiP” 1969, vol. 1, p. 54; S. Glaser, Polskie..., op. cit., p. 256. 
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vision, the lowest number of rates shall be 10 and the highest shall be 540. In turn, 
at the stage of determining the amount of a daily rate, the court takes into account 
the perpetrators income, their personal, family and earning conditions. Taking into 
account the above factors affecting the amount of the daily rate, it cannot be lower 
than PLN 10 or exceed PLN 2,000 (Art. 33 $ 3 of the p.c.). 

The failure to list the fine among the criminal consequences provided for against 
the perpetrator of the types under Art. 310 $ 1 ofthe p.c. does not mean a ban on its 
adjudgment on the basis of a court sentence. The court may impose a fine in addition 
to the term of imprisonment if the perpetrator committed the act in order to obtain 
a financial benefit or if they achieved a financial benefit (Art. 33 § 2 of the p.c.).”" 
The new Art. 33 $ la pt 3 of the p.c. will also apply. According to the content of the 
said provision, not less than 150 daily rates of fine shall be adjudged in the case of 
an act punishable by imprisonment exceeding 2 years. The application of the above 
provision cannot be doubted in light of Art. 33 § 2a of the p.c. 

In the context of the fine referred to in Art. 33 § 2 of the p.c., we should, to some 
extent, agree with Labuda, who states that “rarely, there are situations in which the 
perpetrator, when committing any of the offences under art. 310, does not act in 
order to achieve a property benefit or does not achieve such a benefit. The element of 
action for this purpose, although not included in the descriptions of statutory behav- 
iors under art. 310, almost always accompanies the perpetrators of these acts?” In 
principle, when sharing the opinion of the above-mentioned author, caution should 
be exercised when assessing whether the perpetrator has actually committed an act 
motivated by the desire to obtain a financial gain. An a priori assumption should 
be avoided that the acts grouped in Chapter XXXVII of the Penal Code are com- 
mitted by the perpetrator motivated by motives of a stricte economic dimension. 
However, taking into account the specificity of these offences, recourse to the indi- 
cated financial penalty, in the light of the circumstances of individual facts, may be 
extremely frequent. 

What can be considered, in turn, and which is part of the de lege ferenda’s pos- 
tulates, is the introduction of a special provision allowing the imposition of a fine 
in the amount of 540 daily rates. Such normative constructions do not constitute 
anything peculiar on the basis of the Polish legal order. They are known, for example, 
from Chapter XXXIV of the Penal Code (Art. 277b of the p.c.), or from Chapter 
XXXVI (Art. 309 of the p.c.). As a postulate, it can be indicated that in the event of 
conviction for the offences specified in Chapter XXXVII, a fine imposed, in addi- 


™ Z. Sienkiewicz, Rozważania o grzywnie na tle polityczno-kryminalnych założeń kodeksu 
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tion to the imprisonment penalty, may be adjudged in the amount of up to 3,000 
daily rates. 

In the case of offences under Art. 310 $ 1 ofthe p.c., it is not possible to replace 
the isolation penalties provided for under the statutory threat, with one ofthe sanc- 
tions imposed in conditions of freedom, which are included in Art. 32 items 1 or 
2 of the p.c. (Art. 37a $ 1 of the p.c.).”* Under the aforesaid regulation, if offence is 
punishable only by imprisonment not exceeding 8 years and the sentence imposed 
for it would not be more severe than one year, the court may instead impose the 
penalty of limitation of liberty not less than 4 months”* or a fine not lower than 150 
daily rates, if it simultaneously imposes a criminal measure, compensatory measure 
or forfeiture. This position is justified by the use of a relatively strict criminal sanc- 
tion framework. The lower limit of its dimension has been set for a period of 5 years 
of imprisonment, which is a negative premise of the above-mentioned regulation at 
the stage of the judicial penalty.** 

Taking into account the abstractly determined specific gravity of offences dis- 
tinguished under the penal code, the offences defined in Art. 310 $ 1 of the p.c. 
constitute crimes (Art. 7 $ 2 ofthe p.c.). This circumstance determines the conse- 
quences for their perpetrators. One of them is, for example, the inadmissibility of 
applying the institution of a mixed penalty, referred to in Art. 37b of the p.c.” In 
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the light of the above provision, in the case of an offence punishable by a custodial 
sentence, regardless of the lower limit of the statutory threat provided for in the act 
for a given act, the court may at the same time impose a custodial sentence of no 
more than 3 months, and ifthe upper limit ofthe statutory threat is at least 10 years 
- 6 months, and limitation of freedom of up to 2 years. This means that there is no 
premise for a positive application of Art. 37b of the p.c., as this institution applies 
only to offences, i.e. acts described in Art. 7 $ 3 of the p.c. 

It is worth emphasizing that in relation to the perpetrators of the types in ques- 
tion, the specific directive on the judicial penalty provided for in Art. 58 § 1 of the 
p.c. is not applicable.” This provision requires the courts to treat imprisonment as 
the last resort when another sanction or penalty measure cannot meet the objec- 
tives of a penalty.” This means, on the one hand, that the penalty provided for 
under the sanction is to constitute an ultima ratio. On the other hand, the provision 
expresses preference and priority in the selection of non-isolating penalties and 
measures of criminal law response.”* Thus, the court should resort to the penalty 
of imprisonment as a last resort, when it becomes convinced that a decision to 
adjudge a different sanction would not achieve the assumed objectives. This direc- 
tive is applicable in relation to the types threatened by an alternative sanction or 
an alternative-cumulative sanction. This means that in order for the possibility of 
imposing sanctions to be updated, the structure of the provision should provide for 
the admissibility of a penalty of a freedom-based nature. A different option occurs 
when the institutions of the judicial penalty allow to replace the isolation penalty 
with any of the consequences provided for in Art. 32 item 1 or 2 of the p.c. This 
applies both to the operation of a criminal penalty by a court within the limits of 
the statutory threat, as well as to cases of its extraordinary dimension.” Moreover, 
the discussed institution applies only to the manifestations of minor and medium 
offences, classified in the form of misdemeanors (Art. 7 § 2 of the p.c. a contrario). 


(art. 37b k.k.) - zagadnienia podstawowe, „Pal? 2015, vol. 7-8, pp. 43-46; A. Grześkowiak, Kara 
mieszana w polskim prawie karnym, „SP KUL” 2015, vol. 3, pp. 13-45 et seq. 

77 M. Budyn-Kulik, Kary i środki karne alternatywne wobec kary pozbawienia wolności, „SIL 
2011, vol. 16, p. 138; J. Majewski, O ustawowym zagrożeniu i innych pojęciach związanych z nad- 
zwyczajnym wymiarem kary (w języku kodeksu karnego), [in:] J. Majewski (red.), Nadzwyczajny 
wymiar kary. Materiały z V Bielańskiego Kolokwium Karnistycznego, Toruń 2009, pp. 21-24. 

78 J. Giezek, O sankcjach..., op. cit., p. 29 et seq.; A. Sakowicz, Modyfikacja ustawowego 
zagrożenia karą poprzez art. 37a Kodeksu karnego (wybrane zagadnienia), „SP KUL’ 2015, vol. 3, 
pp. 43-61. 

72 J, Lachowski, Zasady orzekania kary ograniczenia wolności - wybrane zagadnienia, „NKPK” 
2016, t. XL, p. 29. 

7° K, Lipiński, [in:] J. Giezek (red.), Kodeks karny. Część ogólna..., op. cit., pp. 529-531; 
V. Konarska-Wrzosek [in:] T. Kaczmarek (red.), System..., op. cit., pp. 293-294; T. Bojarski, [in:] 
T. Bojarski (red.), Kodeks..., op. cit., p. 216; A. Marek, Kodeks..., op. cit., p. 193. 


270 III. Measures of Criminal Law Response to Offences under Art. 310 $ 1... 


The directive referred to in Art. 58 $ 1 of the p.c. may be applied to offences punish- 
able by a penalty not exceeding 5 years’ imprisonment, which is not the case in the 
case of a crime. 

There are no grounds for the application of a specific directive on the judicial 
dimension of a penalty allowing for waivers from the imposition of a penalty, with 
the self-determination of a criminal measure, forfeiture or compensatory measure 
(Art. 59 of the p.c.). If the offence is punishable by imprisonment of up to 3 years 
or by a lenient penalty and the social harmfulness of the act is not significant, the 
court may waive the penalty and stop at adjudging the legal and criminal response 
measure indicated therein. A prerequisite is that the objectives of the penalty are 
met. Bearing in mind the strict limits of the threat of sanction, it should be con- 
cluded that their framework excludes derogations from the imposition of a penalty 
within the meaning of Art. 59 of the p.c. 

When transferring considerations on penalties and other measures of criminal 
law response to the ground of their extraordinary dimension, first of all attention 
should be paid to those institutions that allow for the mitigation of penalization. It 
should be noted that the “accident indicated in the act” relevant for the conducted 
considerations, which within the meaning of Art. 60 § 1 of the p.c. allows the appli- 
cation of an extraordinary penalty is an incident of minor significance included in 
Art. 310 § 3 of the p.c. is the only circumstance characterized on the basis of Chapter 
XXXVII of the Criminal Code, the occurrence of which can be associated with the 
penalty outside the framework established by the statutory threat. 

One of the circumstances constituting the basis for extraordinary mitigation of 
the penalty is the perpetrator’s failure to reach a certain age limit.” This refers to 
cases when offences under Art. 310 § 1 of the p.c., are perpetrated by a person cor- 
responding to the characteristics under Art. 115 § 10 of the p.c., i.e. being a juvenile. 
Pursuant to Art. 60 $ 1 of the p.c.,””” the court may apply extraordinary mitigation of 
the penalty in cases provided for in the act and in relation to a juvenile if the reasons 
specified in Art. 54 § 1 p.c. do speak for that.”* Giving particular importance to 
educational considerations does not deprive the other directives of their normative 
meaning of the judicial dimension of punishment and does not imply a lenient treat- 
ment of juvenile offenders. The degression of criminalization is conditioned by the 
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cumulative occurrence of three circumstances. First of all, it must concern a juve- 
nile offender. Secondly, the application of an extraordinary penalty is supported by 
educational considerations. Thirdly, we should consider even the lowest penalty that 
can be imposed within the limits of the statutory threat disproportionately severe. 

The next basis for the degression of punishment of the perpetrator should be 
sought in Art. 60 $ 2 ofthe p.c. This provision, by exemplary exemplification, indi- 
cates two circumstances, the cumulative finding of which allows to mitigate the 
penalty below the limits of the statutory threat. The first is the occurrence of a par- 
ticularly justified accident. Together with it, it must be held by the court that even the 
lowest penalty provided for a given offence would be disproportionately severe.” 
In the scope of application of this norm, a list of circumstances is indicated, the 
occurrence of which typically creates the possibility of an extraordinary decision 
on a penalty or other means of legal and criminal response. The legislator specified: 
reconciliation of the aggrieved party with the perpetrator, repairing or agreeing on 
the method of repairing the damage (Art. 60 § 2 item 1 of the p.c.); the attitude of 
the offender, especially when they made efforts to repair or prevent the occurrence 
of damage (Art. 60 § 2 item 2 of the p.c.); and when the perpetrator of an uninten- 
tional offence or their closest relative has suffered serious damage in connection 
with the offence committed (Art. 60 § 2 item 3 of the p.c.). Of the three exemplary 
circumstances distinguished on the basis of Art. 60 § 2 of the p.c., the one from item 
3 should be rejected. The premise contained therein does not apply to types under 
Art. 310 § 1 of the p.c. 

Another institution leading to the settlement of a penalty outside the frame- 
work of the statutory threat is the so-called “minor crown witness” (Art. 60 $ 3 
of the p.c.).* If the conditions indicated in the content of this provision are met, 
the court is obliged to decide on a penalty or other punitive measure as part of an 
extraordinary mitigation. The court may even conditionally suspend the execution 
of a custodial sentence, the scope of which exceeds the framework set out in Art. 
69 § 1 of the p.c. (Art. 60 $ 5 of the p.c.). Circumstances determining the mitiga- 
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tion of penalization include that the perpetrator cooperating with other persons 
in committing the crime discloses,** to the authority appointed to prosecute the 
offence, information concerning persons involved in committing the offence and 
the relevant circumstances of its commission. With the cumulative fulfillment of 
all the conditions indicated in Art. 60 $ 3 of the p.c., such regulation related to the 
mitigation of criminalization, may apply to the perpetrator of offences under Art. 
310 § 1 of the p.c. 

In addition to the aforementioned possibility of applying the probation measure 
provided for in Art. 69 § 1 of the p.c., in relation to the “minor crown witness’, the 
possibility of waiving the penalty was also taken into account (Art. 61 § 1 p.c.).”°” 
This will apply in particular to situations where the role of the perpetrator in the 
commission of the offence was subordinate and the information provided contrib- 
uted to preventing the commission of another offence. Such a decision opens the 
way for the application of the criminal measure referred to in Art. 39 item 7 of the 
p.c. Pursuant to Art. 43a § 1 of the p.c., withdrawing from the imposition of a pen- 
alty, as well as in cases indicated in the Act, the court may award a cash benefit to 
the Victim Aid Fund and Post-Penitentiary Aid. In fine, this provision sets the upper 
limit of the said criminal measure at up to PLN 60,000. By waiving the imposition 
of a penalty, the court may also waive the imposition of a criminal measure, pay- 
ments to the State Treasury and forfeiture, even if such a judgment was mandatory 
(Art. 61 § 2 of the p.c.). 

Compliance with the requirements provided for in Art. 60 § 4 of the p.c. creates 
the possibility of imposing a penalty or other legal and criminal response measure 
under the conditions of its extraordinary dimension against the perpetrator of the 
types specified in Art. 310 § 1 of the p.c., this institution is optional and depends on 
a free decision of the court. It may apply extraordinary mitigation of the sentence, 
or even conditionally suspend its execution, against a perpetrator, who, regardless of 
the explanations submitted in his case, revealed before the law enforcement author- 
ity and presented the relevant circumstances, previously unknown to this author- 
ity, of the offence threatened with a sentence of more than 5 years’ imprisonment. 
A judgment outside the limits set by the framework of the statutory threat may take 
place provided that the prosecutor submits an appropriate application. Also in this 
case, the provisions of regulation under Art. 60 § 5 of the p.c. will apply. 

The extraordinary leniency consists in imposing a penalty below the lower limit 
of the statutory threat or a milder type of penalty, or waiving the penalty and impose 
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a criminal measure, compensatory measure or forfeiture. However, the framework 
thus determined is not unrestricted and has been further narrowed, taking into 
account the specific gravity of individual prohibited acts. Clarification of the rules 
for the assessment of the exceptionally mitigated penalty, took place in Art. 60 $ 6 
items 2-5 of the p.c.” and Art. 60 $ 7 of the p.c.”* It should be emphasized that the 
acts under Art. 310 $ 1 of the p.c. correspond to the characteristics of Art. 7 $ 2 of the 
p.c. This statement requires the establishment of rules for extraordinary mitigation 
on the basis of Art. 60 $ 6 item 2 of the p.c. If the act is a crime, the court imposes 
a custodial sentence not lower than one third of the lower limit of the statutory 
threat. Attempts should be made to establish a specific framework for deprivation 
of liberty sentenced outside the limits of its statutory dimension. The use of extraor- 
dinary mitigation allows the adjudgment of an isolation penalty ranging from one 
year and 8 months to 4 years and 11 months.” 

Pursuant to Art. 38 § 2 of the p.c., an exceptionally aggravated penalty may not 
exceed 810 daily rates of fine, 2 years of limitation of freedom or 30 years of impris- 
onment. Since the provisions of Chapter XX XVII of the Penal Code do not provide 
for separate rules implying the imposition of criminal sanctions, attention should 
be paid to the regulations contained in the general part.’°' 

It is necessary to exclude the possibility of an extraordinary aggravation of a pen- 
alty due to committing a type of offence under Art. 310 § 1 of the p.c. in conditions 
of the hooligan nature of the act. This regulation applies only to offences, the ele- 
ments of which are in accordance with Art. 115 $ 21 of the p.c.”” The analyzed acts 
fall into the category of crimes, which closes the discussion on the application of 
extraordinary punishment on the signalled basis. 
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An additional circumstance constituting the basis for the mandatory aggravation 
of sanctions is included in Art. 57b of p.c. It is the consequence of behaviour under 
the conditions of a continuous act. Pursuant to Art. 57b of the p.c., in convicting for 
the offense specified in Art. 12 $ 1 of the p.c., the court adjudges a penalty provided 
for the offence attributed to the perpetrator in the amount above the lower limit 
of the statutory threat up to twice the upper limit of the statutory limit of threat. * 
In case of fine or the penalty of limitation of liberty, the court adjudges a penalty 
not lower than twice the lower limit of the statutory threat up to twice the upper 
limit of the statutory threat. Taking the specificities of crime against the trading of 
money and securities into account, it is agreed that such regulation may be appli- 
cable. There are no obstacles to the counterfeiting of money taking place through 
several separate behaviours connected by the bond of the legal unity of the act. It 
is possible to cover the conviction with the legal classification under Art. 64 $ 1 of 
the p.c. The commission of an act in the conditions of ordinary special recidivism 
may be referred to when the offender convicted of an intentional offence commits 
an offence similar to the offence for which they have already been convicted within 
5 years after serving at least 6 months of the penalty adjudged for the first of the 
offences.’ The consequence of finding the above conditions is the possibility of 
imposing a penalty provided for the assigned crime above the lower limit of the 
statutory threat with the possibility to adjudge a penalty up to the upper limit ofthe 
threat increased by half. 

There are no grounds for accepting the responsibility of the perpetrator of the 
offence under Art. 310 $ 1 of the p.c. as committed under the conditions of a special 
multiple recidivism (Art. 64 $ 2 of the p.c.). This provision does not mention the 
prohibited act in the closed catalogue of behaviours, the finding of which determines 
its application. The legislator listed only intentional crimes against life or health, 
the offence of rape, robbery, theft by burglary or other crimes against property 
committed with the use of violence or the immediate threat of its use.’ It is worth 
remembering about narrowing of the boundaries of the aggravation that arises from 
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Art. 64 $ 3 of the p.c. Increasing the upper limit of the statutory threat, which is 
provided for in Art. 64 $ 1 and 2 of the p.c. does not apply to perpetrators of crimes. 
In the case of offences typified in Art. 310 $ 1 of the p.c., the attribution of liability 
for an act committed under the conditions of ordinary special recidivism implies 
reaching beyond the limits of the statutory threat. This means imposing a sanction 
for a period not shorter than 5 years and 1 month and up to 30 years’ imprisonment. 

When proceeding to the analysis of the next premise of the extraordinary pen- 
alty, it is worth noting the words of Gorniok, who stated that “profitable nature, in 
particular of the offenses under art. 310 of the p.c., and their observed executive 
mechanisms, may relatively often contain premises (making the crime a perma- 
nent source of income or committing it in an organized group or in an association 
aimed at crime) for aggravation on general principles”’ In sharing the opinion of 
this author we should reflect on Art. 65 § 1 of the p.c. As for the principles of the 
penalty that exceed the limits of the statutory threat, the legislator refers to Art. 
64 § 2 of the p.c. Issues regarding the penalty, criminal measures and measures 
related to the trial of the perpetrator, provided for against the perpetrator specified 
in Art. 64 § 2 of the p.c., also apply to a perpetrator who has made the commission 
of an offence a permanent source of their income”* or commits an offence acting 
in an organized group or association aimed at committing an offence and towards 
the perpetrator of a terrorist offence.” The basic consequence is the obligation to 
impose a penalty for the found offence above the lower statutory limit of risk and 
the possibility of its dimension exceeding the upper limit increased by half. Others 
include, for example, compulsory supervision as part of a conditional suspension 
of execution of a sentence (see Art. 73 § 1 of the p.c. in connection with Art. 60 
§ 5 of the p.c.). The possibility of imposing a sanction that is a half higher than the 
upper limit of the statutory threat provided for in Art. 310 § 1 of the p.c. should be 
excluded, however, the perpetrator is still subject to an increase in the lower limit of 
sanction, leading to a criminal consequence for counterfeiting money at a minimum 
level of 5 years and 1 month. 

The issue of the convergence of the foundations of the extraordinary dimension 
of criminal sanctions is discussed in Art. 57 $ 1 of the p.c.”* If there are several inde- 
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pendent grounds for extraordinary mitigation or aggravation of a penalty, the court 
may only exceptionally mitigate or aggravate the penalty once, taking into account 
the converging grounds for mitigation or aggravation in determining the amount of 
the penalty. The methodology for dealing with the cumulation of institutions imply- 
ing mitigation and aggravation is determined by Art. 57 $ 2 of the p.c.”” Accord- 
ing to this provision, the court applies extraordinary mitigation of punishment or 
aggravation of punishment, or imposes a punishment within the limits ofthe statu- 
tory threat. Importantly, in cases where the grounds for extraordinary mitigation 
or aggravation of punishment of an obligatory and optional nature coincide, the 
court applies the first of the mentioned grounds (Art. 57 $ 3 of the p.c.). It is worth 
noting that Art. 57 $ 1-3 ofthe p.c., insofar as it relates to extraordinary mitigation, 
applies mutatis mutandis to the waiver of punishment (Art. 57 $ 4 of the p.c.). Ifthe 
grounds for extraordinary aggravation of an obligatory nature and the grounds for 
extraordinary mitigation specified in Art. 60 § 3 of the p.c. coincide, the court shall 
apply extraordinary mitigation (Art. 57 § 5 of the p.c.). On the other hand, when 
the grounds for extraordinary aggravation of an obligatory nature and the grounds 
for extraordinary mitigation specified in Art. 60 § 4 of the p.c. coincide, the court 
may apply extraordinary mitigation of punishment (Art. 57 $ 6 of the p.c.). More 
detailed issues of the coincidence of the grounds for extraordinary aggravation of 
punishment are included in the text of Art. 57 § 7 item 1-3 of the p.c.). 

The extraordinary penalty against the perpetrator of the offences under Art. 310 
§ 1 of the p.c. may result from the application of the institution ofa series of offences. 
This is the case when the perpetrator commits two or more offences at short inter- 
vals, using the same opportunity, before the first judgment, even if it is not final, is 
passed on any of them (Art. 91 $ 1 of the p.c.).”! In such a case, the court decides 
on one penalty specified in the provision constituting the basis for its assessment for 
each of these offences, up to the upper limit of the statutory threat increased by half. 
When the perpetrator has been convicted by two or more judgments of conviction 
for offences belonging to a series of offences, the imposed cumulative penalty may 
not exceed the upper limit of the statutory threat increased by half, provided for in 
the provision constituting the basis for the penalty for each of these offences (Art. 
91 § 3 of the p.c.). 
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It is worth paying attention to the circumstances specific to the types under Art. 
310 $ 1 of the p.c. that affect the judicial penalty. Buchala is right, stating that “the 
effort to determine penalties adequate to the reprehensibility of the committed act 
will fall on the shoulders of the court adjudicating in a specific case”.’”” On the basis 
of Chapter XXXVII of the p.c., guidelines have been developed to allow the adjust- 
ment of criminal sanctions in each individual case. Among those referred to in the 
doctrine and jurisprudence, there are those that should be associated with the objec- 
tive side of the type elements, and those resulting from the psychological attitude of 
the perpetrator to the act they are accused of, or the motivation that guides them. 

Referring to the elements of the objectives side, it is worth pointing out the cir- 
cumstances related to the nature of the implementation of the executive action. In 
this context, the scale of action is primarily mentioned. The commission of serious 
conduct must be regarded as acting to the detriment of the accused.” This is espe- 
cially the case when the crime was so organised that it took on a scale comparable 
to the industrial one.” Differentiation on the basis of the penalty should imply an 
element of repetition of the criminal efforts of the perpetrator. A person who per- 
forms a single, isolated behaviour deserves a different punishment than a person 
who constantly or successively performs the executive action.” The circumstances 
regarding the object of the executive action also appear to be relevant. Attention is 
paid to four groups of factors. First, the kind of money that is the object of counter- 
feiting. The second group consists of the number of counterfeits produced. Under 
the third, the nominal value of the object of the executive action is indicated. The last 
factor is the quality of the resulting imitation, and, thus, the possibility of misleading 
the inexperienced money market user as to the authenticity of money. 

With reference to the first circumstance, the perpetrator’s conduct towards for- 
eign money, which is widely available and accepted in commercial transactions 
(euro, dollar), is characterized by a higher degree of criminalization than the anal- 
ogous act committed against currencies that are little known in the Republic of 
Poland (Colombian pesos, Kazakh tenge).”* Referring to the second of the factors, 
individual behaviours of the perpetrator, regarding a small number of produced 
copies, deserve a different assessment than the implementation of the causative 
action, which results in the creation of a significant number of them. In the scope 
of the third group, the quantum of the criminality of the counterfeiter’s behaviour 
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is influenced by the nominal/market value of the object of their direct action. A dif- 
ferent decision on the penalty should be made in relation to the implementation of 
behaviour towards money with a high nominal value than in the case of the falsifica- 
tion of low currency denominations. The next factor is the quality of the produced 
imitation or the nature of the performance of the executive action. It is worth noting 
the judgment of the Court of Appeal in Kraków, where it was stated that 


the counterfeiting by the accused of a thousand-złoty banknote by the addition of two 
zeros, intended to give the banknote the characteristics of a hundred thousand-złoty 
banknote, isa minor, commonplace and easily detectable case. Sentencing the accused for 
this act, among others, to 3 years’ imprisonment is grossly severe, especially after taking 
into account that she is barely of legal age, lost in life, and gives hopes for improvement, 
further strengthened by the commitments made by her mother. Therefore, the sentence 
was mitigated to a year’s imprisonment with conditional suspension of its execution.” 


The statement of the Kraków Court of Appeal is correct, where the ease of detect- 
ing the falsehood and recognizing the imitation was considered as the circumstance 
mitigating the defendant's liability. The above conclusion was made after taking 
into account the trivial nature of the implementation of the prohibited behaviour. 
On the other hand, a severe criminal reaction must be taken into account by those 
who professionally implement the state of elements corresponding to the prohib- 
ited conduct.’” It is worth noting the statement of Ćwiąkalski, who points out the 
consequences of the perpetrator’s act. The author rightly states that the implemen- 
tation of the offences under Art. 310 § 1 of the p.c., when they do not entail a sig- 
nificant disturbance of economic turnover, should be linked to different quantum 
of social harm than the one attributed to behaviour that may significantly disturb 
this turnover.” 

A separate thread should be made of the circumstances affecting the decision on 
the criminal sanction resulting from the psychological attitude of the perpetrator 
to the alleged act, or the motivation that guides them. As indicated, de lege lata the 
directional nature of the subjective side is irrelevant from the point of view of bring- 
ing the offender to criminal liability. The circumstance of the subjective side may 
be reflected at the stage of judicial application of the law. When the performance of 
the executive action is carried out in order to put the imitation into circulation or to 
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use it on a large scale this may be interpreted to the detriment of the perpetrator.” 
Attention is drawn to whether the conduct enacted constitutes an accomplishment 
of an ad hoc objective or is far from an occasional, transitory intent.” 

It is also justified to draw attention to such circumstances, which are excluded 
from the group of relevant at the stage of judicial decision on sanctions. What should 
be highlighted here is the avoidance to interpret the counterfeiting of object cov- 
ered by particular protection or enjoying exceptional trust of users, as acting to 
the detriment of the perpetrator. The importance of money in public and private 
economic transactions is not taken into account. These facts, as differentia specifica, 
have already been taken into account by the legislator, both at the typing stage and 
from the point of view of the general-abstract boundaries of the threat of sanction.” 

It is worth signaling the inclusion in the text of the law of the circumstances 
that, in light of the new wording of Art. 53 § 1 of the p.c., the court is obliged to 
take into account when valuing the behavior of the offender. They are divided into 
either aggravating (Art. 53 § 2a of the p.c.) or mitigating (Art. 53 § 2b of the p.c.), 
with only an exemplary list of them. Both categories can find expression in the legal 
evaluation of the behavior of the perpetrator of the type under Art. 310 § 1 of the p.c. 
According to Art. 53 § 2a of the p.c., among the former, include: previous criminal 
record for an intentional crime or a similar unintentional crime (item 1); taking 
advantage of the victims helplessness, disability, illness or old age (item 2); a course 
of action leading to humiliation or torment of the victim (item 3); committing a pre- 
meditated crime (item 4); committing a crime as a result of motivation deserving 
special condemnation (item 5); committing a crime motivated by hatred because of 
the victims national, ethnic, racial, political or religious affiliation, or because of the 
victims irreligiousness (item 6); acting with particular cruelty (item 7); committing 
a crime while under the influence of alcohol or an intoxicant, if this condition was 
a factor leading to the commission of the crime or significantly increasing its effects 
(item 8); committing a crime in cooperation with a minor or taking advantage of 
the minor’s participation (item 9). On the other hand, mitigating factors for the 
perpetrators responsibility under Art. 53 $ 2b of the p.c. include: committing the 
crime as a result of a motivation deserving consideration (item 1); committing the 
crime under the influence of anger, fear or agitation, justified by the circumstances 
of the incident (item 2); committing the crime in response to an emergency situ- 
ation, the correct assessment of which was significantly impeded by the personal 
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circumstances, extent of knowledge or life experience of the perpetrator (item 3); 
taking measures to prevent or limit the harm or damage resulting from the crime 
(item 4); reconciliation with the victim (item 5); reparation for the harm caused by 
the crime or compensation for the harm resulting from the crime (item 6); commit- 
ting the crime with a significant contribution from the victim (item 7); voluntarily 
disclosing the crime he committed to an authority established for the prosecution 
of crimes (item 8). It should be emphasized that the circumstance referred to in Art. 
53 $ 2a and $ 2b of the p.c. does not constitute a circumstance that is a hallmark of 
the type that the perpetrator committed, unless it occurred with particularly high 
intensity. In turn, according to Art. 53 $ 2d of the p.c., does not constitute an aggra- 
vating circumstance, that which is not a hallmark of the crime, if it is the basis for the 
aggravation of criminal responsibility applied to the offender. An analogous solution 
is provided with respect to mitigating circumstances under Art. 53 § 2e of the p.c. 


3. Summary 


When considering the system of criminal sanctions provided for by Polish legisla- 
tion against the perpetrators of the title crimes, it is also worth paying attention to 
the legal comparative threads. Their inclusion allows, on the one hand, to look at 
domestic solutions from a certain distance, and on the other hand, opens the way 
to formulate reasonable de lege ferenda postulates. 

First of all, it is worth noting the relatively large stratification of the limits of the 
statutory threat of punishment, which is provided for on the European continent 
against the perpetrators of counterfeiting of money and/or its surrogates. The analy- 
sis of individual cases will allow to verify the adequacy and intensity of the criminal 
response of the Polish legislator against other countries. However, without wanting 
to anticipate the further course of considerations, it can be indicated at this point 
that Polish solutions are characterized by a significant degree of penalization. Taking 
into account the examined legal orders, without the risk of making a mistake, one 
can be tempted to state that occasionally the legislator decides to apply the impris- 
onment penalty in the short term. This is justified, on the one hand, by the essence 
of money and other tenders for the proper functioning of economic and consumer 
trade, and, on the other hand, by the gravity of the legal good in its economic, social 
and political dimension. 

In view of the above, it should be noted that only two states provide for the threat 
of imprisonment for up to 3 years (Norway, Estonia). The limits of the isolation 
penalty of up to 5 years are foreseen in Sweden, Finland, Lithuania, Andorra and 
Moldova. Importantly, the same threat of punishment is also provided for in Switzer- 
land, but only in terms of the types of money altering. In Russia, there is a penalty of 
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up to 6 years imprisonment when the counterfeiting involves other tenders. Much 
more often, in the case of counterfeit money or its surrogate, European legisla- 
tors opt for the use of imprisonment of up to 8 years (Ukraine, Belarus, the Czech 
Republic, Hungary, Russia, Latvia and Slovenia). It is worth noting that a similar 
threat of sanctions is also provided for in Cyprus - in relation to the counterfeiting 
of foreign money. On the European continent, it is noticeable that in the case ofthe 
types of prohibited acts analysed here, the application of an isolation penalty of no 
more than 10 years’ imprisonment seems to be dominant. Such a sanction is pro- 
vided for in the legislation of the Netherlands, Malta, Slovakia, San Marino, Austria, 
Liechtenstein, Croatia, Bosnia and Herzegovina, Brćko District, Kosovo, Romania, 
North Macedonia and Greece. Interestingly, the same threat of punishment is also 
provided for under the penal codes of Belgium and Luxembourg, but in both cases 
it concerns the altering of money or its surrogate. In turn, eight European countries 
provide for imprisonment for a period not exceeding 12 years as part of the statu- 
tory threat. We are talking about Italy, Spain, Portugal, Denmark, Iceland, Serbia, 
Montenegro and Turkey. 

It is worth noting that in the case of five countries, it is possible to observe the 
formation of a criminal penalty for counterfeiting money or its surrogate at a level 
not exceeding 15 years imprisonment (Germany, Bulgaria and Albania). The above 
list should be supplemented with countries such as Belgium and Luxembourg, where 
this sanction is provided for in relation to criminal counterfeiting ofthe object ofthe 
executive action. A sanction exceeding 15 years’ imprisonment, is exceptional and is 
rarely applied by European legislators. Currently, it can be observed in France and 
Monaco. Moreover, in the case of counterfeiting ofthe national currency, a penalty 
of 15 years’ imprisonment is also applied in Cyprus.” 

The above argument should be supplemented by several issues related to the deter- 
mination, by the countries ofthe European continent, ofthe lower limit of the statutory 
threat of punishment for the counterfeiting of money or its surrogate. As indicated 
by statistical analyses concerning Polish jurisprudence, the decisions taken in recent 
years most often oscillate within this limit of sanctions or even outside it — thanks to 
the use of the institution of a minor case.** From this point of view, observations of 
a comparative legal nature related to the determination of the lower limit of punish- 
ment may prove invaluable in verifying the use of adequate criminal repression. In 
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view of the above, attention should be focused on those cases where the minimum 
threshold for an isolated criminal sanction has been set relatively strictly. 

In the first place, attention should be paid to the group of countries that treat 
a penalty of not less than 3 years imprisonment as the starting point. These include 
the Czech Republic, Italy, Andorra and Portugal. In addition, Ukraine can be 
included in this group when talking about the type of counterfeiting money. In turn, 
not less than 4 years imprisonment is a sanction provided for under the San Marino 
legislation. An isolation sanction of not less than 5 years applies in Albania, Belgium 
and Luxembourg. The last two countries also sanction, to the extent indicated, the 
criminal altering of money or other means of payment. 

It is worth noting that European legislation is not unfamiliar with the stricter 
definition of the lower limit of criminal sanctions than previously discussed. For 
example, Slovakia provides for imprisonment for a period not shorter than 7 years 
for committing money counterfeiting. In Spain, these types of offences are penalized 
by threat of imprisonment for 8 years. In turn, 10 years imprisonment - as the lower 
limit of the statutory threat - is the sanction provided for under the legislations 
of Monaco, Belgium and Luxembourg. The latter two states cover counterfeiting 
money or its surrogate with the said penalty. 

Interestingly, there are also countries that regulate the upper limit of the statu- 
tory threat of sanctions for the type of counterfeiting money or other tenders in 
a manner that is similar to the Polish regulation. This remark applies in particular 
after modifying the limits of the penalty of imprisonment included in Art. 32 item 3 
of the p.c. (Art. 37 of the p.c.). These include Monaco (up to 20 years’ imprisonment) 
and France (up to 30 years’ imprisonment). As previously indicated, only one state - 
apart from the Republic of Poland - clearly distinguishes the removal of the sign of 
redemption as part of the executive action. This country is Slovenia. If the offence in 
question is committed, it is punishable by a fine or imprisonment of up to one year. 

The above remarks allow us to state that de lege lata the threat of imprisonment 
of 5 or 25 years provided for under the domestic criminal law should be considered 
extremely severe against the background of the legal systems of the countries of 
the European continent. This remark concerns both the lower limit of the statutory 
threat and the maximum provided for under the criminal sanction. Suffice it to say 
that only two states envisage sanction limits that are similar to those of the Repub- 
lic of Poland, taking into account the upper limit of the statutory threat (Monaco, 
France). In turn, the determination by the Polish legislator of the lower limit of 
sanctions at the level of 5 years appears to be a manifestation of excessively punitive 
character of the legal system. This is justified by the fact that only four countries of 
the “old continent” have more severely set this limit of punishment. In view of the 
above, de lege ferenda, it is necessary to postulate a modification of the framework 
of criminal sanctions for offences typified in Art. 310 § 1 of the p.c. It seems that 
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lowering the lower limit of the statutory threat will be an appropriate and justified 
procedure from the point of view of both the objectives and functions of the penalty, 
as well as the practice of applying the law. Therefore, the prohibited acts in ques- 
tion should be punishable by imprisonment for 3 years. Not only will the indicated 
limits of sanctions pursue the objectives and functions envisaged, but they will also 
comply with the requirements for harmonisation of the minimum criminal sanction 
expected by the EU legislature in the context of criminal law protection of money 
and legal tenders.’ 
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Conclusions 


Ihe conducted analysis proved that the criminal law protection of money and its 
surrogates is comprehensive and essentially complete on the European continent. 
Ihe Polish solution, although it is neither characterized by its innovation nor its 
originality, perfectly fits into the current models. It is rare that the legislator decides 
to apply a narrow approach, limiting it only to the protection of money. In addition, 
research has demonstrated that the dominant model in Europe is to criminalize 
the widest possible range of counterfeiting behaviours. Hence, in a large part of the 
states, there is liability under penalty of punishment for the types of counterfeiting, 
circulation and acts related to fencing of an imitation of money or its surrogate. In 
addition, there is a noticeable tendency to criminalize behaviour in the foreground 
of a prohibited act in the form of preparatory activities or sui generis preparation. 

Against this background, it is easy to see that the responsibility for counterfeit- 
ing, altering or removing the sign of redemption from money or a monetary token 
established as a legal tender, but not put into circulation, is only a fragment of pos- 
sible attacks on the normative foundations of the financial system of the state. The 
above-mentioned optics for the value protected by the value typing rule are not 
uniform in Europe. There are also references to public faith, public order, public 
good, economic turnover or monetary turnover, the grounds for which are to be 
violated by the act of the perpetrator. The above diversity does not change the fact 
that, by typifying the counterfeiting of money, the legislator, in principle, protects 
the value of a general, supra-individual nature. The conducted reasoning demon- 
strated the possibility of such an interpretation of the type pursuant to Art. 310 $ 1 
of the p.c., which allows to establish the relationship of harm. The counterfeiting of 
money or its surrogate may lead to jeopardisation or impairment of the individual 
property or non-property interest of a participant in the financial system. The argu- 
ment referring to the generic object of protection does not constitute, in this context, 
a sufficient reason in favour of a different conclusion. 

Next, it should be noted that the Polish legislator has adopted the widest possible 
model of criminal liability for counterfeiting money. In this place it is worth briefly 
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noting that this procedure meets the standards resulting from the Geneva Convention, 
as well as European Union law based on the unification of the minimum characteris- 
tics of crimes and the approximation of criminal law sanctions.” The criminalisation 
covers three variants of the executive action, i.e. counterfeiting, alteration or removal 
of the sign of redemption from the legal good carrier. The specificity of the domestic 
solution is based on distinguishing, among the classic counterfeiting behaviors, the 
action of removing the sign of redemption. Such a procedure was found only on the 
basis of the Slovenian legal order. In other countries, a more synthetic formula was 
applied, indicating only counterfeiting or alteration. On the basis of an act prohibited 
under Art. 310 § 1 of the p.c., it was assumed that counterfeiting means the creation 
of an object resembling money or a monetary token in such a way that it may be 
considered an original. In this way, the perpetrator gives a certain object a seemingly 
authentic value. Altering is understood as the making of any change in the original 
money which creates the appearance of its authenticity. Such an approach allows to 
assess the compliance of the perpetrator’s behaviour with the statutory pattern, while 
detaching from the nature of the introduced modification. In turn, the removal of 
the sign of redemption from money or a monetary token leads to the restoration of 
its economic significance that it had before its cancellation and takes place by any 
factual or legal act that gives the imitation an appearance of authenticity. Each of the 
behaviours included in the content of the discussed provision constitutes a separate 
and equivalent variation of the executive action. Moreover, in the model approach, all 
of them are characterized by an equal degree of criminalization, and if they are com- 
mitted, there should be no difference on the basis of the statutory threat of a criminal 
penalty. In addition the means used and the chosen method of action remain irrel- 
evant from the point of view of attribution of criminal liability for the implementation 
of the causative action. 

The analysis confirmed that the quality of imitation is an important issue from 
the point of view of criminal liability for counterfeiting money and its scope. The 
reduction and verification models that are functioning and are preferred in judicial 
jurisprudence were analyzed. The distinguished schemes in the main part are based 
on the construction of personal patterns referring to the user of money having 
a specific set of features (model pattern). This takes the form of an experienced, 
average-experienced and inexperienced participant in the financial system in the 
field of dealing with money. It is worth emphasizing that in the doctrine of criminal 
law and jurisprudence, the approach to the inexperienced user of money as a com- 
parative entity dominates. This leads to the conclusion that we are dealing with the 
set of type elements under Art. 310 § 1 of the p.c., when the degree of similarity of 


786 ‘The International Convention for the Suppression of Counterfeiting Currency and its 
Protocol, agreed on 20 April 1929 in Geneva (Journal of Laws of 1934. No. 102, item 919). 


Conclusions 287 


the counterfeit is sufficient to mislead an inexperienced person as to its authentic- 
ity. Importantly, the Polish legislator’s reliance on models of personal patterns to 
determine the level of mapping relevant for the commission does not constitute any 
novum in continental Europe. Analogous schemes operate and are applied in the 
states of the Germanic legal system. 

In the course of the argument, the subject of the executive action of the pro- 
hibited act was analyzed. It is the Polish or foreign money or a monetary token. 
Research has revealed that although money is a well-known legal institution, there 
are still significant discrepancies in its definition. In connection with the above, the 
verification of the views of representatives of the criminal law doctrine was preceded 
by the exposure of the fact that the object of the executive action under criminal 
law is understood in an autonomous way, determined by the needs of criminal law. 
This led to the conclusion that money within the meaning of Art. 310 § 1 of the 
p.c. should be understood as qualified monetary tokens of the Republic of Poland, 
in the form of banknotes and coins denominated in zloty and grosz, which, being 
a legal tender in circulation, were issued by a competent constitutional body of 
the state, ie. the National Bank of Poland with the assigned compulsory power to 
redeem monetary liabilities correlated with the universal obligation to accept it. 
Thus, monetary tokens that were withdrawn from circulation, yet still subject to 
exchange, were excluded from the group of designations. This is due to the fact that 
an indispensable element of money is its circular nature. Only an attack on a means 
involved in trade can create a danger to the legally protected good. However, it is 
worth noting that the narrow approach that functions in Poland is not the sole 
model found in continental Europe. There are countries that cover non-circulating 
monetary tokens with criminalization. Moreover, money is not numismatics, bank 
money, electronic money and virtual currency. The object of the executive action 
of the act under Art. 310 § 1 of the p.c. may not include fictitious money, although 
the conducted research demonstrated that the lack of criminalization in this field 
is subject to exceptions in Europe. In addition, we proved that the type of money 
counterfeiting has a material character in all forms of prohibited behaviour. A legally 
relevant effect should be understood as a created or modified object constituting 
an imitation of money or a monetary token. It was also confirmed that the Polish 
legislator uses the model of uniform protection of money, regardless of the country 
of its issue, the issuer’s domicile or the principle of reciprocity. 

The review of the positions of the representatives of the doctrine showed that the 
title prohibited act is essentially universal in nature. Due to the fact that Art. 310 § 1 
of the p.c. regulates an effectual crime, its individual nature is revealed in the event 
of committing the act by omission. The recognition of this circumstance allowed 
to expose interesting threads on the grounds of criminal prosecution in the case of 
criminal cooperation of an intraneus with an extraneus in a crime committed by 
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omission. From the point of view of the character ofthe subjective side, the analysis 
carried out allowed to conclude that the act can be committed only intentionally, 
with an immediate intention, not limited to the form of dolus directus coloratus. 

Ihe legal and criminal response measures that can be adjudged against the per- 
petrator of the types were also analysed. The use of a comparative legal approach 
demonstrated that the Polish solution, in terms of the limits of imprisonment pro- 
vided for under Art. 310 $ 1 of the p.c. appears to be strict against the background 
of other European countries. It is worth noting that two countries provide a similar 
framework for the threat of sanctions. In turn, only four have stricter limits of liabil- 
ity. It should be emphasized that the determination of a penalty at the level of not 
less than 5 years or a penalty of 25 years imprisonment is strict not only against the 
background of other countries, but above all taking into account national regula- 
tions (Art. 37 of the p.c.). 
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Ihe publication is essentially dogmatic in nature. The author’s advantage is the 
departure from theses and research hypotheses in this type of work. It is good that 
the author did not follow the recently observed fashion and manner of including 
theses and hypotheses in dogmatic and legal works without a real methodological 
need and — worse still - without justification and premises. In such situations, it 
is a triumph of form over content, which is supposed to convince and confirm the 
scientific value of a given publication, but in fact it raises surprise and embarrass- 
ment. Young authors do not seem to notice that the methodology of empirical 
research in criminology is not the same as the scientific workshop of a criminal 
law dogmatist. The author of the reviewed publication did not succumb to this 


trend and this should be praised. 
From the review by Prof. Leszek Wilk 
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